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ABATEMENT OF ACTION. 


1. At the common law an action in tort to recover damages resulting 
from personal injuries received by a passenger through the neg- 
' ligence of a common carrier abated on the death of the plaintiff, 
and could not be revived by his personal representative. Such is 
the rule under the statute, ($77, p. 830, McO’s. Dig.,) declaring 
what actions die with the person, and what survive. Jackson- 
2 ville Street Railway Company vs. Chappell, 616. 


: ACCEPTANCE. See Bill of Huchange, 2; Guaranty, 1; Pleading, 
Law, 11, 12; Witness, 4. 








1. The appellant, upon whom an order was drawn in favor of the ap- 

pellee by H. & J., for five hundred and seventy dollars ‘‘ balance 

. due on the house we are now building for you,”’ accepted it as 
follows: ‘‘I accept the above when the house is finished accord- 
ing to contract and delivered. To pay said sum by the first of 
January, 1885, interest to commence when said building is deliv- 
ered ’’: Held, To be a conditional acceptance, and that no recov- 
ery could be had against the acceptor upon the instrument until 
the house has been finished according to the contract, whatever 
it might be, and delivered. Myrick vs. Merritt, 335. 


ACCEPTOR. See Bill of Hachange, 1; Draft, 1, 2. 
ACCOMPLICE. See Criminal Law, 1, 2. 
ACKNOWLEDGMENT. See Married Woman, 1, 2, 3. 
ACQUIESCENCE. See Possession, 1. 
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ADMINISTRATORS AND EXECUTORS. See Bond, 1, 2; Charge 
to Jury, 2; Hoidence, 3; Judgment, 4; Pleading, Law, 2; Wit- 
ness, 1. 

1. The laws of the State, (McC’s. Dig., 582,) provide the manner of 
proving the insolvency of an estate. It is only upon the finding 
of a County Judge in pursuance of law that an estate can be 
declared insolvent. An attempt to prove such insolvency in any 
other manner is nowhere authorized by our laws. Holliday vs. 
M-Kinne, 153. 

2. Creditors of an intestate have their right to question the fraudu- 
lent transactions of their debtor by proper proceedings in the 
courts. Id. 

8. The better rule is not to permit the representative of an estate to 

‘question such transactions for the benefit of creditors. Jd. 

4. Where a person mortgages his land to secure the debt of another 
and dies, and the land is an asset of his estate, the mortgage is 
within the statute of non-claim, and must be presented to the 
administrator or executor within the statutory period to avoid 
the bar of such statute against an enforcement of the lien of the 
mortgage. Bush, Trustee, vs. Adams, Administrator, 177. 

5. The pendency of a suit of foreclosure at the death of such mort- 
gagor is not a pfesentation or exhibition of the claim, within the 
meaning of the statute of non-claim ; nor doves a revivor of the 
suit against the personal representative, after the statutory pe- 
riod has run, constitute a legal presentation, no effort at reviving 
having been made within such period. Id. 


ADVERSE POSSESSION. See Possession, 1, 2, 3. 
AFFIDAVIT. See Attachment, 1, 5, 6, 7, 10. 
AGENT. See Railroad, 1, 2, 3, 4. 

ALIBI. See Criminal Law, 4. 

ALTERATION. See Bill of Exchange, 1, 2. 
AMENDMENT. See Judgment, 3, 4. 

ANSWER. See Pleading, Hquity, 1, 2, 3, 4. 


APPEALS AND APPELLATE PRACTICE. 

1. Instructions given by the court to the jury are based upon the 
evidence adduced on the trial, and to enable the appellate court 
to determine as to the correctness of the rulings of the court 
below, in granting or refusing the instructions so asked, that 
evidence must be produced in the bill of exceptions. Livingston 
vs. Cooper, Hrecutor, dc., 292. 
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APPEALS AND APPELLATE PRACTICE—( Continued.) 
2. It is a rule of law, well settled, that every presumption is in favor 


Oe” 


a 


i 


of the correctness of the ruling of the court below, and in order 
to induce the appellate court to reverse such ruling it must ap- 
pear that an error has been committed, And when a party fails 
to bring up the evidence upon which such ruling is based this 
court will refuse to consider the exception. Id. 

. An appeal does not lie in a common law action, except from @ 
final judgment properly entered. Gates vs. Hayner et al., 325. 

. A final judgment disposes of the action, and not merely of points 
raised in it. Id. 

. An entry upon a demurrer to a declaration of ‘‘ demurrer sus- 
tained ’’ does not dispose of the action, and is not a final judg- 
ment. Jd. 


. A bill of exceptions is not necessary to the review of errors appa- 
rent upon the record. Jd. 


. Where the transcript on appeal in a common law case does not 
show an entry of a final judgment in the action, the appeal will 
be dismissed By the appellate court of its own motion. . Jd, 

. The only way that the evidence used in a common law action can 
be brought before this court is by incorporating it in a bill of 
exceptions signed by the Circuit Judge. Pine vs. Anderson et 
al., 331. 

. The court will in an appeal, when there is no bill of exceptions 
taken, inspect the record, and if there be no error apparent 
thereon will affirm the judgment of the court below. Id. 


10. Where an exception has been taken upon the trial to the refusal 





of the Circuit Judge to give certain instructions to the jury, and 
the instructions so 1efused have been then and there written out: 
and endorsed as refused and the exception noted and signed by 
the Judge, and the paper filed, it constitutes of itself. a special 
bill of exceptions as to such instructions, and when it has been 
incorporated in this shape into the general bill of exceptions, 
and such general bill has been subsequently struck from the re- 
cord by an order of the appellate court, because it was not set- 
tled in the time allowed, the special bill is not affected by sucl» 
order and will be considered as if such order had not been made. 
Myrick vs. Merritt, 335. 


11. Where there is no bill of exceptions showing that any exception 








was taken to an instruction given to the jury, or to the exclusion 
or admission of evidence, the ruling of the court upon such in- 
struction or testimony cannot be reviewed on appeal. Jd. 
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12. 


138. 


14. 


15. 


a6. 


17. 


18. 
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Where there has been a refusal to give certain instructions to the 
jury, and the testimony upon which they were based is not in- 
corporated in the bill of exceptions, it will be assumed that there 
was no error in refusing to give them, and they will not be con- 
sidered on appeal.. Jd. 

Where there is one good count ina declaration anda plea thereto 
and issue joined thereon, and there is no bill of exceptions show- 
ing the evidence adduced on the trial, the appellate court will 
presume that the evidence was sufficient to sustain the verdict 
rendered in favor of the plaintiff. Id. 

The defendant in an action of ejectment may appeal from the 
final judgment therein. Simmons vs. Spratt, 370. 


‘It is the duty of the attorney, on an appeal to this court, to see 


that the transcript of the proceedings in the court below is prop- 
erly made up by the clerk. Bridger et al. vs. Thrasher, 383. 
This court, on appeal from an interlocutory decree of the Circuit 
Court, refusing to grant an injunction, the record showing that 
the act sought to be prevented had been done and accomplished, 
after the refusal of the injunction and before the appeal, is with- 
out power to afford relief to the appellant, and will not inquire 
whether the court erred in its decree. Smith vs. Scott and Da- 
vis, 405. 

The transcript of the proceedings should show affirmatively the 
making of an intermediate order which it is sought to have’ re- 
viewed on appeal. Livingston vs. L’ Engle, Trustee, 427. 


Where one of the errors assigned is the making of an order strik- 
ing out a plea, and a statement of the making of such order in 
and as one of the grounds of a motion for a new trial, is the only 
showing in the record that such an order has been made, and it 
appears that such motion has been denied by the Circuit Court, 
the fact that such an order has been made by the Circuit Court 
will not be assumed, nor can a review of the alleged order be 
based on the mere statement in the motion. Jd. 


. Where the only plea or where all the pleas to the declaration are 


of new matter, and there is no replication and consequently no 
issue of fact, it is error to submit the case to a jury for trial ; 
and such error may be taken advantage of primarily on appeal. 
Id. 


. The jury on the trial of a cause are the sole judges of the credi 


bility of the witnesses and the weight of the evidence, and when 
they find the facts in a contested case where there isa conflict of 

















21. 


22. 


23. 


26. 





INDEX. 685 


APPEALS AND APPELLATE PRACTICE.—( Continued.) — 


evidence, it is seldom that this court will reverse the finding on 
appeal. Glover vs. The State, 493. 


An alleged error in the charge of the court to the jury, to be takem 
advantage of on appeal, should be excepted to at the time, or 
embodied in the motion for a new trial, as provided for by chap- 
ter 3431, Laws 1883. ° Id. 

No bill of exceptions nor formal noting of exceptions to the or- 
ders, in chancery, appealed from held to be necessary to enable 
the appellant to obtain a review of them on appeal. An entry 
in the lower court of an appeal from such orders and a due pros- 
ecution thereof is sufficient. Lente vs. Clarke, Admz., 515. 


Where, on a suggestion of a diminution of the record, the defi- 


‘ciency alleged consists of papers which, though on file before and 


at the time of the trial, were never introduced or offered in evi_ 
dence and were not incorporated into the biil of exceptions or 
in the record of the evidence made on demurrer thereto, and as. 
to which no action of the Circuit Court was had or asked, and 
which are nota part of the process or pleadings in the cause, a 
certiorari will not be granted. They are not a part of the ‘‘ pro- 
ceedings ’’ of the Circuit Court within the meaning of the statute 
regulating the return to a writ of error. Hanover Fire Ins. Co. 
vs. B. C. Lewis & Sons, 568. 


. A defendant in execution delivered to the sheriff an amount of 


money sufficient to satisfy it upon agreement with the sheriff that 
it should be returned if a supersedeas to the judgment was ob- 
tained by a certain time, and if not the amount should be applied 
to the full satisfaction of the execution. No supersedeas having 
been obtained within the time stated, the sheriff paid over to the 
attorneys of the plaintiff in execution in satisfaction thereof a. 
sufficient sum to cover the amount thereof, interest and costs ; 
Held, That the defendant in execution did not waive his right to 
prosecute a writ of error to the judgment, upon which such exe- 
cution was issued. Burrows vs. Mickler, 572. 


25. When the penalty of an appeal bond given by a defendant in am 


action for damages is in excess of the amount for which judg- 
ment ‘‘has been given,’ including the costs, it is sufficient. 
Montgomery vs. Knox, 575. 

Where no appeal bond has been filed in the time allowed by law, 
a motion to docket and dismiss appeal will be denied. Bracey et 
al. vs. Starke, 576. 


APPEARANCE. See Practice, Hquity, 2. 
ARRAIGNMENT. See Criminal Law, 44. 
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ARREST OF JUDGMENT. See Criminal Law, 6, 14. 
ASSESSMENT. See Tazes and Taz Titles, 1, 2, 3, 5. 


1. A petition filed under section 4, of chapter 151, Laws of Florida, 
to have a tax assessment declared illegal, must show that the 
illegality exists at the time it is filed. Where it shows that an 
alleged illegality has been corrected, it is demurrable. City of 
Pensacola vs. Bell, 466, 469. 


2. The duties of the Tax Assessor of a city are, under the statutes, of 
a clerical nature. He does not value property, but adopts the 
valuations made by the county and State officers for the same tax 
year. City of Pensacola vs. Bell, 469. 

3. The failure of a City Assessor to complete the assessment roll 
during the tax year for which taxes have been levied by the 
proper municipal authorities does not, under the provisions of 
the statute regulating municipal assessments, defeat the collec- 
tion of such taxes. Jd 


4. A description of lands on an assessment roll so faulty as not to 
enable the purchaser to identify the land thereby, is an invalid 
assessment. Grissom vs. Furman, 581. 


ASSIGNEE. See Conditional Sale, 6. 

1. An assignee of an insolvent firm is a trustee of an express trust un- 
der chapter 3241, Laws of Florida,(McC’s. Dig., $72, p. 829,) and 
may sue at law in his own name as such assignee to recover the 
amount of anopen account for goods, wares and merchandise as- 
signed to him as an asset of the firm. Robinson, as Assignee, vs. 
Niz, 321. 


ATTACHMENT. See Bond, 5. 

1. Where it is attempted to join in one attachment, proceedings for 
debts due and for others not due, and the allegations of the affi- 
davit as to the debt not due are insufficient, they will not vitiate 
the allegations or proceedings as to the debts which are due, but 
will be treated as surplusage. Zanner and Delaney Engine Oo. 
vs. Hall & Mobley, 391. 


2. That attachment proceedings for debts due and those not due can 
be joined in the same suit doubted, but not decided. Jd. 


3. The purpose of the statutory provisions as to an attachment for a 
debt not due, in requiring an affidavit that the debt or demand is 
actually an existing debt or demand, is to exclude from such 
remedy contracts upon which the liability of the defendant is still 
contingent. Id. 























£11. 


12. 


13. 





10. 
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ATTACHMENT.—( Continued.) 
4. A percentage, payable as attorney fees, upon the amount of an 


unmatured promissory note in case of default as to the principal 
of the note, is a contingent liability, and not within the statute. 
Id. 


. Where other language than that of the statute is used in an affida- 


vit for an attachment, it should be unequivocally substantial to 
that used by the statute. The statements of the affidavit as to 
the debts not due, held not to be equivalent to an allegation that 
they are actually existing debts or demands. Id. 


. The statement of the affidavit that the defendants are disposing 


of their property for ‘‘the purpose of avoiding the payment of 
their just deb's,”’ held to be a sufficient and proper allegation 
under sections 13 and 14, page 113, McClellan’s Digest, as to 
debts not due, and under section 4, of page 111, as to debts actu- 
ally due. Id. 


. Allegations in the affidavit that one partner absconds, and the 


other is a non-resident, and that the firm is fraudulently dispos- 
ing of their property in this State, are not contradictory. Jd. 


. The determination of the officer issuing a writ of attachment for a 


debt not due upon the sufficiency of the ‘“ proof’’ required by 
the staute, is not conclusive upon the court acting upon the face 
of the papers constituting the proof. If, however, facts and cir- 
cumstances be stated legally tending to establish the grounds of 
the attachment, and fairly calling on the officer issuing it for an 
exercise of his judgment upon the weight of the evidence, the 
proceedings will not be quashed by the court, acting upon the 
face of the papers, on account of error of judgmerit as to the 
weight of it. If there is nothing which in law amounts to proof, 
the proceedings may be quashed as coram non judice. Id. 


. The proof should be reduced to writing and filed before the writ 


issues. 

An affidavit sworn to before the Clerk of the Circuit Court of one 
county in another county is a nullity, and constitutes no proof 
under the above act as to an attachment for a debt not due. 
Ta. 

An attachment bond in more than double the amount of the debt 
demanded is sufficient. Jd. 

A writ of attachment need not recite that the affidavit has been 
made or bond given. Jd. 

Material defects in an affidavit or bond in attachment vitiate the 

proceedings, and the defects cannot be cured by amendment. 

Ia. 
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14. 


15. 


17. 


18. 
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An attachment is “‘improperly’’ sued out within the meaning of 
the statute when the plaintiff has no meritorious cause of action 
of that class in which the ‘statute authorizes this remedy, or 
having such a cause of action the ground alleged in the affidavit 
for its issue is untrue, or not one of the grounds enumerated 
which must exist before it can be obtained. Steen vs. Ross, Keen 
& Co., 480. 

Where the plaintiff has a meritorious cause of action of the class 
for which an attachment may lawfully issue, and the cause for 
its issuance is one of those specified in the statute, and such 
cause is true, a dissolution of the attachment for some mere ir- 
regularity in the papers is not ground for recovery on the at- 


. tachment: bond for ‘‘improperly ’’ suing out the attachment. Jd. 
16. 


In an action on an attachment bond for “improperly ’’ suing out 
the attachment, the declaration must state in what the impropri- 
ety of the issue of the attachment, within the meaning of the 
statute, consisted, and it is not sufficient to allege simply that it 
was improperly issued. Id, 


A final judgment for default in pleading in an action commenced 
by attachment of property cannot be rendered by the Clerk of 
the Circuit Court in vacation against a defendant of whom the 
court has not acquired personal jurisdiction. The judgment in 
such case can be rendered only by the court in term, or by the 
judge in vacation. Marshall vs. Ravesies, 583. 

An agent of the plaintiff signing an attachment bond as principal 
therein cannot also sign it as a surety. The requirement of the 
statute that there shall be two sureties calls for the responsibil- 
ity or guaranty of two persons other than the principal. Jd. 


ATTORNEY. See Counsel Fees, 1, 2,3; Appeals and Appellate Prac- 


tice, 15. 


BAGGAGE. See Innkeeper, 1, 2, 3, 4. 
BAILEE. See Innkeeper, 2, 3, 4. 
BILL OF EXCEPTIONS. See Appeals and Appellate Practice, 1, 6, 


8, 9, 10, 11, 12, 18, 22; Practice, Law, 1, 2, 3. 


BILL OF EXCHANGE. See Witness, 4. 


1. If the acceptor of a bill of exchange allege affirmatively that it 
has been altered materially and without his authority since he 
accepted it, the burden is upon him to prove the alleged altera- 
tion. The production of the bill will, if the alteration is appar- 
ent upon its face, make a prima facie case for the acceptor and 
throw the burden upon the holder to show that the alteration 
was made before it was accepted. The party producing and 
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BILL OF EXCHANGE.—( Continued.) 


claiming under the paper must explain every apparent material 

alteration and remove every suspicion thereof, of which there is 

evidence on its face, before he can recover. If there is nothing 

upon the face of the bill to indicate or put one on notice as to 

the alteration, the acceptor must prove it by extraneous testi- 
mony. Harris vs. the Bank of Jacksonville, et al., 501. * 

2. The bill of exchange in question was drawn on a printed blank 

form, all the blanks being filled in the handwriting of C. F. R., 

) in whose handwriting were also the words, ‘‘ payable at Metro- 

politan National Bank, New York City.’’ The words, “ Ac- 

cepted, Jas. A. Harris, ” in Harris’ handwriting, were in red ink, 

and the other writing on the paper in black ink: Held, That 

there was apparent, upon the face of the bill of exchange, no ai- 

teration, nor any presumptive evidence or reasonable ground for 

suspicion thereof. Id. 
BOND. See Appeals and Appellate Practice, 25, 26 ; Attachment, 11, 
15, 16, 18; Counsel Fees 1, 2, 3; Huxecution, 1, 2, 3. 

1. A bond, in form joint, executed by a wife as executrix of a former 
husband’s will, and by a husband whom she has married since 
the former’s death, and wherein they covenant to pay money and 
interest thereon, such money having been borrowed to pay in- 
debtedness contracted in the administration of the estate by her 
and a co-executor named in the will who has since been enjoined 
from acting, is binding at law only upon the husband executing 
it, and he is personally liable upon it whether he be considered 
as a principal or a surety. Wilson vs. Fridenberg, 114. 


2. Such bond is personally binding upon the husband, though in 
borrowing the money they acted under an order of the Circuit 
Court which in terms authorized them to execute a promissory 
note and a mortgage on certain property of the estate to secure 
the loan, which order has been ascertained to have no validity as 
binding either the property mortgaged or the estate Jd. 


3. Where a persona standing in a fiduciary or representative capacity 
contracts as to a particular matter, either without authority or 
beyond the limit of his authority, he is legally liable for a breach 
of such contract ; and if a person chooses to bind himself by a 
personal covenant, he will be held liable upon it though he de- 
scribes himself as such fiduciary or agent. Jd. 

4, Covenants in contracts made by public agents as such, though in 

form personal, are on grounds of public policy construed ordi- 

narily to bind the government ouly; and this is regarded as an 

exc2ption to the general rule in other cases. Id, 

44 
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BOND.—( Continued. ) 


5. A bond given by a private corporation as plaintiff in an attach- 
ment must be under the corporate seal of the company. Tanner 
and Delaney Engine Co. vs. Hall & Mobley, 391. ° 


BOUNDARY LINE. See Posséssion, 1. 
CHARACTER. See Zoidence, 12. 


CHARGE TO JURY. See Appeals and Appellate Practice, 1, 10, 11, 
12, 13, 21; Criminal Law, 7, 36, 43; Draft, 5. 

.. A charge which instructs the jury that a deed which is in evidence 
shows a fee simple title in an estate, iserroneous. Ashmead etal. 
vs. Wilson, Executrix, 255. 

2. A charge to a jury in a suit in ejectment by an executor as such, 

* that they should find in their verdict that the plaintiff has a fee 
simple title in the land sued for, is error. Id. 

8. A charge to a jury which assumes the truth of a material allega- 
tion which is in dispute, usurps the prerogative of the jury. Id. 

4. When the description of land sued for in the pleadings is not sup- 
ported by description in the deed introduced as evidence, an in_ 
struction to the jury that the deed shows title to the property in 
suit, iserror. Jd. 

5. A charge of the court which refers to a jury the construction of a 
written instrument in evidence before them, and which contains 
no ambiguity which would justify the introduction, of explana- 
tory parol testimony and such evidence is not introduced or 
offered, is erroneous. The construction of such instrument is the 
province and duty of the court. Solary vs. Stultz, 263. 

6. The addition of a qualification to an instruction asked, such quali- 
fication being framed to suit a state of facts shown by the testi- 
mony, is noterror. Zvans vs. Givens et uz., 476. 

7. If the court assu nes to charge the jury, it should do so upon the 
whole law applicable to the case; but if the court omits to 
charge on any question of 1:w involved in the case, the party in- 
jured thereby must call the attention of the court to the partic- 
ular point omitted, and request a charge thereon ; and if he fails 
to do so, he cannot assign such omission as error. Lungren vs. 
Brownlie, 491. 

6. A charge that ‘‘a man out of possession cannot convey land that 
is in the adverse possession of a third party,’’ as against such 
third party, is a correct legal proposition, but if there is no evi- 
dence tending to show adverse possession in such party it is ab- 

stract and liable to mislead the jury. Levy vs. Coz, 546, 580. 
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CHARGE TO JURY.—( Continued, 


9. An instruction asked which is based upon the assumption that 
material facts are proved, is improper and should be refused by 
the court. Carter vs. The State, 558. 


10. If the record is silent as to whether a presiding judge pronounced 
to a jury a charge as given or refused, this court will presume 
that such instruction was pronounced as the statute requires. 
Id. 


11. The following language written at the foot of an instrnction 
asked, ‘‘ Refused as it charges on the evidence. E. K. Foster, 
Judge Seventh Judicial Circuit ;’ ‘‘To which ruling of the court 
the defendant then and there excepted. E. K. Foster, Judge 
Seventh Judicial Circuit [L. s.],”’ is a sufficient signing and seal- 
ing under section 3, chapter 2096, acts 1877. Id. 

CITY. See Assessment, 2,3; Hquity and Equitable Jurisdiction, 1; In- 
junction, 1; Mandamus, 5, 6, 7, 8, 10, 12. 
CLAIM. See Practice, Law, 9, 10, 11, 12. 


CLERK OF CIRCUIT COURT, See Attachment, 10; Hzecution, 1 
2,3; Practice, Law, 5, 6. 
COLOR OF TITLE. 


1. Neither sections 5 nor 6, p. 732, McC’s. Dig., require that the 
written instrument upon which the occupant founds his claim of 
title, should be a rightful title. Carn vs. Haisley et al., 317. 


COMMISSIONER. 


1. The County Court made an order confirming a sale of land and 
directing the commissioner to make a deed of conveyance to the 
purchaser upon her paying the purchase money. On February 
7th, 1876, soon after such order, the§commissioner executed an 
instrument to her which was deficient as a deed from having no 
seal affixed toit. On April 9th, 1885, the commissioner execu- 
ted to her a deed bearing the former date, and in the acknowl- 
edgment of it for record stated it was executed on the latter 
day. In an action of ejectment brought by her in the Circuit 
Court against a third party to recover the land, the petition and 
other proceedings of sale down to and inclusive of the order con- 
firming the sale, were read in evidence, The deed was then 
offered in evidence and was objected to because of the erroneous 
date in the introductory part thereof and as having been made 
without authority ; and it was excluded by the court, No de. 
fault or laches upon the part of the purchaser in paying the pur- 
chase money, nor any fraud, nor any suspension of said order, 

was shown: Held, To be error, and that the erroneous date did 


? 
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COMMISSIONER.—( Continued.) 


not invalidate the deed, nor did the execution of the imperfect 
instrument, and the lapse of time, abrogate the commissioner’s 
authority under the order to execute a perfect deed. Moody vs. 
Hamilton, 298. 


CONDITION PRECEDENT. See Payment, 1. 
CONDITIONAL SALE. See Mortgage, 4. 


1. An agreement in writing to sell personal property, the title to 
which is reserved by the seller until the purchase money is paid 


by the buyer, is a conditional sale, and does not vest title in the 


buyer until the performance of the condition, to wit: the pay- 
ment of the purchase money, notwithstanding that at the time 
of making said agreement possession of the property is deliv- 
ered by the seller to the purchaser. Campbell Manufacturing Co. 
vs. Walker, Assignee, 412. 


2. Neither the act of the Legislature of Jannary,80, 1838, nor of Jan- 
uary 8, 1853, (McClellan’s Digest, p. 765, secs. 1 and 2,) require 
such an instrument to be recorded. Hi. 


3. It was not the intention ot the act of January 30, 1838, nor of Jan- 
uary 8, 1853, (McClellan’s Digest, p. 765, secs. 1 and 2,) to give 
any other construction to an instrument in writing than the par- 
ties thereto intended. Jd. 

4. An agreement, such as is described in the first head-note, is valid, 
as against subsequent creditors and bona fide purchasers for val- 
uable consideration, without notice. Id. 

5. Quere, as to whether such an instrument is not void as to credit- 
ors and bona fide purchasers for a valuable consideration, with- 
out notice, if not recorded in two years from the delivery of pos- 
session of the propery, under section 4, act of January 28, 1823, 
as amended by act of January 7, 1859; McClellan’s Digest, p. 
212, section 4, Jd. 

6. An assignee, to whom property, held by the buyer as described 
in the first head note, is assigned for the purpose of paying the 
debts of the buyer, is neither a creditor nor bona jfide{purchaser. 
Ta. 

7. Ona conditional sale, where the seller reserves title to the prop- 
erty until payment of p irchase money, on default of payment 
thereof, as stipulated, the seller can maintain an action of re- 
plevin therefor. Id. 


CONSIDERATON. See Draft, 4, 6,7; Evidence, 5; Payment, 1, 
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CONSTITUTIONAL LAW. See Public Instruction, Board of, 2; Fu 


gitive from Justice, 1. 


1. The act of the Legislature passed 22d February, 1885, directing 


that the Collectors of Revenue in the several counties of the 
State pay over to the Treasurers of their respective counties all 
moneys collectedon account of the one mill State tax for the 
support and maintenance of common schools, and that the said 
Treasurers of the several counties disburse the same as other 
school funds, is in contravention of section 7, Art. 8, of the 
Constitution of the State of Florida, which provides that the 
common school fund shall be distributed among the several 
counties of the State. State ex rel., vs. Barnes, Comptroller, 8. 


2. A repealing clause in an unconstitutional statute, declaring that 


“all laws and parts of laws in conflict with this act be and 
the same are hereby repealed,’ does not affect the previous 
laws. Id 


8. Section 11 of Article VI of the Constitution, as amended in 1875, 





provides that the County Judge ‘‘ may also have and exercise 
jurisdiction of such proceedings relating to the forcible entry or 
unlawful detention of lands and tenements, subject to the ap- 
pellate jurisdiction of the Circuit Court, as may be provided by 
law :’’ Held, That future legislation was not necessary to make 
such provision operative, but its purpose and effect were that 
the County Judges should exercise jurisdiction of such proceed- 
ings applicable to the named subjects, as either the then exist- 
ing, or future legislation might provide, and that the proceed- 
ings provided by the act of 1868 (Chapter 1630) may be enforced 
before such Judge. State ex rel. vs. Gardner, et al., 14. 


CONTINUANCE. See Criminal Law, 42. 
1. An application for the continuance of a cause is always addressed 





to the sound discretion of the court, and must be left to the tri- 
bunal which has the parties before it, and who must determine 
from a variety of circumstances occurring in its presence whether 
such applications are made in good faith. Livingston vs. Cooper, 
Executor, &c., 292. 


2. Except it appears from the record that there has been an abuse 


of such discretion, whereby the rights of the party may have 
been jeoparded, the decision of the court will not be disturbed. 
Ta. 


CONTRACT. See Draft, 9; Hvidence, 7,8; Frauds, Statute of, 1, 2, 


3; Innkeeper, 1, 2, 3, 4; Telegram, 1, 2, 3, 4, 5. 


1. Where one has paid to another money on a contract and subse- 





quently there is a rescission of the contract entitling the former 
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CONTRACT.—( Continued.) 
to recover a part of the money so paid, he may do so upon a 
count for money had and received. Heans vs. Givens, 476. 

CORPORATION. See Bund, 5; Municipal Corporation; Railroad ; 

Telegram. 

COSTS. See Practice, Hquity, 1; Receiver, 3; Mortgage, 5. 

COUNSEL FEES. 

1. In a suit on the bond given to obtain a temporary injunction, 
counsel fees incurred by the defendant in the suit to dissolve 
such injunction are damages that may be recovered if covered 
by the language of the bond. Wittich vs. O’ Neal et al., 693. 

' 2. The amount of such fees is not to be ascertained by any agree- 
ment between such defendant and his attorney, but must be a 
reasonable charge for the service performed. Jd. 

8. A liability incurred by the defendant for attorney's fees for the 
purpose of dissolving the injunction, is sufficient to enable him 
to recover from the complainant therein a reasonable sum, with- 
out having actually paid such fees. Id. 


COUNTY. See Public Instruction, Board of. 


COUNTY COMMISSIONERS. See Mandamus, 13. 

1. Where a part of a street designated on a recorded plat of lots and 
streets, not within any incorporated city or town, is claimed to 
be a public highway, and for upwards of thirteen years such part 
of the street has been enclosed and improved and occupied openly 
and continuously as a portion of private premises,‘and during 
such period it has not been used as a highway, and it is claimed 
adversely by the occupier, the County Commissioners have no 
power under the statutes to remove the fences or other obstruc- 
tions as a public nuisance. The proper remedy in behalf of the 
public assuming the street to be a public highway, is by indict- 
ment. Bowden et al. vs. Adams, 208. 


COUNTY JUDGE. See Constitutional Law, 3. 


COUNTY SITE. See Election, 1; Mandamus, 13, 14. 

1. The election contemplated by the statute regulating a change in 
the location of a county site is an election at which the voters of 
the county may vote for any place within the county ; and where 
the election as prayed for in the petition and ordered and given 
notice of, is one as between two particular and specially designa- 
ted places, it is contrary to the policy of the statute and illegal. 
State ex rel. vs. County Commissioners of Baker County, 29. 


COURT HOUSE. See Mandamus, 13. 
COVENANT. See Bond, 4. 





























INDEX. 695 


CRIMINAL LAW. See Charge to Jury, 9, 10, 11. 
1. An accomplice is a competent witness, and a corviction may be 
had upon his uncorroborated testimony if 10 satisfies the jury 
beyond areasonable doubt. Bacon et al. vs. The State, 51. 


2. There is no such inflexible rule of law as that no person can be con- 
victed on the testimony of an accomplice unless corroborated by 
other evidence, It is a question for the jury who pass upon the 
credibility of an accomplice, as they do upon that of every other 
witness. The statements of the accomplice should be received with 
great caution, and courts should always so advise the jury, but 
if the testimony carries conviction and the jury are convinced of 
its truth, they should give to it the same effect as would be al- 
lowed to that of a witness who is in no respect implicated in the 
offence. Id. 

8. The good character and reputation of a defendant among his 
neighbors in the community in which he resides, or has recently 
resided, is of value, especially in doubtful cases, and sometimes 
will create a doubt, when without such evidence none would ex- 
ist. Such evidence, however, is intended for the consideration 
of the jury, and it is for the jury alone to determine whether, 
when considered with the other evidence in the case, it creates a 
reasonable doubt as to the defendant’s guilt. Jd. 


4. The defence of alidt is decisive when duly substantiated. It must 
include and cover the entire time when the presence of the ac- 
cused was required to commit the criminal act charged. The 
evidence to support it should be carefully considered, and must 
be such as to satisfy the jury that the crime could not have been 
committed by the person thus proving an alibi, Id. 

5. Under ordinary circumstances a new trial will not be granted, on 
motion of a defendant convicted in a criminal case, on the ground 
that a co-defendant tried at the same time and acquitted was a 
material witness for the convicted defendant. Under some cir- 
cumstances, as when the judge believed the verdict to be against 
truth, and against the weight of evidence, new trials have some- 
times been granted for such reasors. Jd, 


6. A motion in arrest of judgment is not a proper remedy for a 
wrong verdict. Id. 

7. Where a charge of the court to the jury embraces several distinct 
propositions, a general exception to the charge so given is not 
available if any one of the propositions is correct. Dupuis vs, 
Thompson, 16 Fla., 69. Heron vs. The State, 86. 

8. On the trial of an indictment for willful and malicious destruction 

of property under the statute, (McC’s, Dig., chapter 56, sec. 5,) 

the value of the property is not a question for the jury, but the 
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CRIMINAL LAW.—( Continued.) 
willful and malicious destruction of such property without re- 
gard to its value, is the question for their consideration. Id. 


9. In such a case the destruction and malice may be proven by cir- 
cumstantial evidence satisfactory to the jury. Jd. 

10. A person claiming land in possession of another, is remitted to 
his action at law or in equity to recover possession, and he can- 
not resort to destruction of property by fire or otherwise to get 
the possession. Jd. 

11. In an indictment for larceny, the article charged to have been 
stolen should be sufficiently described, so that there may be no 
doubt of its identity. This is required for the protection of the 
accused against further prosecution for the same offence. Glover 

" vs. The State, 493. 

12. The articles so alleged to have been stolen may be described by 
the name by which they are generally known or called in the 
community and among the people, and the evidence must sub- 
stantially correspond with the description in the indictment. Jd. 


13. The defendant was indicted for the larceny of a gold watch. 
On the trial a practical jeweler and watchmaker, after carefully 
examining the watch, testified that it was not a gold watch ; that 
that there were thin plates of gold on the outside and inside of 
the outside cases and filled with some baser metal. It is called 
a filled case. It is not known as a gold watch by the trade, but 
is known by the people generally as a gold watch. All the wit- 
nesses spoke of it as a gold watch, and it had every appearance of 
being gold: Held, That this was no variance between the allega- 
tion in the indictment and the proof. Jd. 

14. A motion in arrest of judgment is only available to reach errors 
which are apparent upon the record. Jordan vs. The State, 528. 

15. When an indictment contains good aud bad counts, and there is 
a general verdict of guilty rendered upon the whole, a judgment 
and sentence will be sustained if the indictment contains one 
count in which the offence is adequately set forth. Jd. 

16. The order and method for the submission of testimony to a jury 
is in the sound discretion of the presiding judge, and a new trial 
will not be granted because the judge permitted further testi- 
mony to be introduced after the evidence had been closed on 
both sides and argument of counsel had commenced, unless it be 
shown that the prisoner was prejudiced thereby in some other 
way than by its mere irregularity. Jd. 

Under chap. 3413 and chap. 3416, Acts 1883, a single act of sell- 

ing spirituous, vinous or malt liquor without having first ob- 

tained a license, is violation of the law. Jd. , 


17 
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CRIMINAL LAW.—( Continued.) 


18. 


19. 


21; 


23. 


24, 


25. 





a” 


When a person is charged in an indictment with unlawfully car- 
rying on the business of a dealer in spirituous liquors for which 
a State license is requviced by law without first having obtained 
such license, it is unnecessaiy to state the names of persoas to 
whom sales were made. Ja. 

An express‘ca of opinion by a juror dur'ng a recess of the court, 
and while the trial was peadiag, as to the guilt of the prisoner, 
while reprehensible conduct, it is not a sufficieot cause to set 
aside the verdict unless it appear from such expression that such 
juror had a previous opipioa, ivrespective of that derived from, 
the evidence submited. Jd. 


. An iadictment agaiost A. for falsely personaiing B., and procur- 


ing from C. money or other thing by reason of such false per- 
sonation, should set foith the relations existing betweea B. and 
C., which would show upon what ground B. could demand or 
expect to receive from C. such money or other thing. Jones vs. 
The Staie, 522. 

It is essential in an indictment for falsely personating another, 
(sec. 41, McC’s. Dig., p. 364,) that the indictment should allege 
that the defendant intended to convert the property received by 
him by means of such fraudulent personation to his own use. 
Ta, 


. In an indictment for falsely personating another, and by means 


thereof obt« ining property, the ownership of the property should 
be laid in such person as could maintain a civil action of trespass 
therefor. Jd. 

When the evidence shows that the prisoner went to the Bank of 
St. Augustine and presented to the teller the bank book of one 
Kirby, and falsely represented himself to be Kirby, and by means 
thereof received from the teller the amount such book showed 
that Kirby bad on deposit in such bank, and that the amount 
paid was in money belonging to the Bank of St. Augustine, the 
ownership $f the money should be laid in the indictment as in 
such bank and not in the teller. Jd. 

The witness’ state of mind and interest in respect to the prisoner 
are always pertinent inquiries and should be considered by the 
jury in weighing the evidence of the witness, Selph vs. The 
State, 537. 

Counsel for prisoner has a right to ask a witness for the State on 
cross examination if he had not taken part in an indignation 
meeting against the prisoner, and if he had not pledged himself 
to do all he could to convict the prisoner, to show whether or no 
the witness was hostile to the prisoner. Jd. 





=~ 
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31. 





34, 
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ORIMINAL LAW.—( Continued.) 
26. 


The asking of such question by the prisoner, and an affirmative 
answer as to taking part in the indignation meeting, will not jus- 
tify the court in permitting the witness to state the reason for 
calling such meeting and testifying as to difficulties between the 
prisoner and other persons, wholly disconnected with the charge 
for which prisoner was on trial and which were calculated to se- 
riously prejudice the jury against the prisoner. i. 

Counsel for the prosecution in a criminal case are not bound to 
introduce all the witnesses who were present at the time of the 
commission of the offence. Jd. 


The presiding Judge has a right in the exercise of a sound discre- 
tion to call a witness either for or against the prisoner, and when 


‘so called and questioned by the court to permit both sides to cross 


examine him. Id. 


Whether a homicide was perpetrated with a premeditated design 
to effect the death of the person killed or not, is a question for 
the jury to determine from the evidence. Carter vs. The State, 
553. 


. The law does not prescribe what length of time should elapse be- 


tween the formation of the design to kill and its execution, to 
constitute premeditation. It is sufficient if there was a fully 
formed purpose to kill with enough time for thought, to con- 
vince the jury that the mind of the prisoner had become fully 
conscious of its own design. Id. 

The court, after charging as to the different grades of homicide 
and the requisite evidence to support them, is not bound to re- 
peat the same charge in substance though varied in terms. Jd. 


. It is no defence that the prisoner had not been informed that the 


police of a city were instructed to exeeute one of the city ordi- 
nances, such ordinance being in force. Id. 


. The prosecution in a criminal case cannot call witnesses to im- 


peach the character of the defendant unless such defendant puts 
it in issue. Particular acts of his, or the commission of other 
crimes, in no way related to the one on trial, cannot thus be 
proved against him. Mann vs. The State, 600. 


Tn a trial for an offence, criminal in its nature, (for murder), the 
State’s Attorney inquired of the witness if he suspected the de- 
fendant of having “‘ stolen his corn,’’ which, although objected 
to, was admitted, and he answered, ‘‘yes:’’ Held, To be error, 
as the only effect of the evidence was to prejudice the jury 
against the defendant, inasmuch as it did not relate to the issue 
and was immaterial and irrelevant. Id, 
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CRIMINAL LAW.—( Continued.) 
35. 


The State’s Attorney is not necessarily compelled to give the 
names of witnesses not on the indictment, except upon the re- 
quest of the defendant, and upon the instruction of the court. 
Ia. 

The court may instruct the jury in regard to their recommenda- 
tion to mercy under the statute, or may read, or cause the stat- 
ute to be read to them by any officer of the court. Id. 


Where a defendant is indicted for the commission of an offence 
with intent to commit another, as for instance, rape, it devolves 
upon the prosecution to prove some act or deed evidencing such 
intent in order to warrant conviction of the defendant. Davis 
vs. The State, 633. 


. Material averments in an indictment must be proved. If a vari- 


ance occurs between a material averment and the proof, the pros- 
ecution, upon whom the burden lies of establishing such aver- 
ment, will be defeated. Td. 


. The plaintiff in error was indicted, and such indictment contains 


three counts : First, .for breaking and entering a dwelling house 
with intent to ravish and carnally know a young lady. Second, 
for breaking and entering with intent to steal and carry away 
property of one person. Third, for breaking and entering with 
intent to steal and carry away goods and property of another 
person. The jury found the defendant guilty upon the first 
count: Held, To be error, as there was no evidence of any such 
intent. Id. 


. The allegation of the intent in this case was an essential and 


‘ material allegation, and it was necessary for the prosecution to 


41. 


43. 


prove facts in order to show beyond a doubt what that intent 
was. Id. 


Where there is no evidence to warrant the finding of the jury, 
this court will overrule the judgment. Id. 


. An application for a continuance is always addressed to the 


sound discretion of the court, and such discretion will not be 
controlled by the Appellate Court, unless it appears that the 
court below acted unfairly and abused its authority, whereby the 
rights of the party may have been jeopardized. Denham vs. The 
State, 664. 


It is not error for the court of its own motion, after having fully 
charged the jury in a criminal case, to read to them the section 
of the statute applicable in regard to recommendation to mercy in 
case of the conviction of the prisoner. Jd. 
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44, Where the record shows that the ‘“‘case was called and the 
prisoner duly arraigned,’”’ and again that the ‘‘defendant was 
arraigned and he indictment in said cause was read to him and 
the question was asked of him, Are you guilty or not guilty, to 
which he replied, Not guilty,’’ upon which plea he went to trial 
without any objection, it is held to be a sufficient arraignment. 
Ia. 

45. The record shows that the oath administered to the jurors on 
their voir dire was as follows : ‘‘You and each of you do solemnly 
sweat you shall give to such questions as may be pro- 
pounded to you, toucbing your competency as jurors, as shall be 
the truth, the whole truth and nothing but the truth, So help you 
God.’’ No objectioa +o ihe form of the oath was made. The 
jurors were accepted, duly swo-n aad tried the cause. There is 
no particular form for such oath prescribed by statute: Held, 
not to be error. Id. 


46. A venireman sworn on his voir dire stated that he had formed 
an opivion from what had been told him. The court ‘shen asked 
him if the impressions that had been made on his mind by 
what he had heard would readily yield to the evidence on the 
trial, and he replied that they would. The court ruled that he 
was a competent juror: Held, nut to be error. Jd. 


47. Murder in this Siate is no loager a common law offence, but is 
a statutory one, and is divided into three classes. In the first it 
must be premeditaied, in the other two degrees it may be with- 
out premeditation. Such premeditation must be charged in the 
indictment in the language of the statute in order to make it 
murder in the first degree. Bird vs. State, 18 Fla., referred to 
and commented on. Td. 


DAMAGES. See Counsel Fees, 1, 2,3; Ejectment, 4; Mesne Profits, 1; 
Telegram, 2, 5. ’ 


1. Where the damages assessed by the jury in an action on a con- 
tract, express or implied, are plainly excessive, the verdict will 
be set aside. Jacksonville, Tampa and Key West Ry. Co. vs. 
Bemis, 324. 


DECREE. See Hvidence, 1. 
DECREE PRO CONFESSO. See Practice, Equity, 3, 4. 


DEED. See Charge to Jury, 1,4; Color of Title, 1; Commissioner, 1; 
Hoidence, 2, 21; Married Woman, 1, 2, 3; Record, 1; Taxes and 
Tax Titles, 1, 2, 3, 4, 5. 


1 
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DEED.—( Continued.) 

1. A deed by one to land which is in the adverse possession of an- 
other is void as against such adverse claimant. Nelson et al. vs. 
Brush, 374. 

2, B. makes a deed to the land to D., while N. is in adverse posses- 
sion thereof : Held, That the deed is only void as to N., and as 
against him the title still remains in B., who may sue for and re- 
cover the land ; that such recovery will inure to the benefit of D..,. 
as the deed from B. to D. is valid as between them. Jd, 


DELIVERY. See Record, 1. 


DEMURRER. See Appeale and Appellate Practice, 5; Assessment, 1 ; 
Mandamus, 4; Pleading, Equity, 5; Pleading, Law, 6, 10; 
Practice, Law, 13. 

DESCRIPTION. See Frauds, Statute of, 2,8; Pleading, Hquity, 7. 


1. The expression ‘‘ forty,’’ as commonly used in this State in de- 
scribing lands, defined. Lente vs. Clarke, Adm’z., 515. 


DILAPIDATION. See Mesne Profits, 1. 


DIMINUTION OF RECORD. See Appeals and Appellate Proceed- 
ings, 23. 
DISQUALIFICATION OF JUDGE. See Transfer of Cause, 1, 2, 3. 


DRAFT. See Mortgage, 3. 

1. The acceptor of a draft—non-negotiable—may pay the same to the 
payee thereof, after its maturity, even though the draft be not 
produced and delivered up to the acceptor at the time of pay- 
ment, provided the acceptor has had no notice of the transfer of 
the draft by the payee to a third person, and such payment 
would be a valid defence against the note, should suit be brought 
thereon against the acceptor by another person. Johnson, Jr., vs. 
Allen et wx., 224. 


2. If payment is made by the acceptor to the payee, and the draft be 
not delivered up at the time of payment, and suit is afterwards 
brought thereon against the acceptor by another holder claiming 
to be the transferee thereof, the burden of proof rests upon the 
plaintiff in the action—the defendant having proved the payment 
—to show that the defendant had notice of the transfer before 
the payment was made. Jd. 


3. The sufficiency of the evidence to prove the facts relied on to con- 
stitute notice is a question for the jury. Jd. 

4, In a suit by a transferee of a non-negotiable draft against the ac- 
ceptor thereof, evidence of the existence, amount or nature of 
the indebtedness to such transferee, which was the considera- 

tion of such transfer, is immaterial and inadmissible. Jd. 











INDEX. 


DRAFT. ( Continued.) 
5. -A charge asked is properly refused which would instruct the jury 


that as the draft was not negotiable that a payment thereof to 
the payee by the acceptor after maturity without demanding a 
delivery up to him of the draft was a valid defence against a 
holder claiming to own the said draft, who had sued the accep- 
tor thereon, unless such instruction limits the right of the ac- 
ceptor to pay said draft to the payee prior to his being notified 
of the transfer thereof by the payee to such holder. Jd. 


6. Where a party under arrest for embezzlement gives a draft for the 


amount embezzled to the person from whom it was embezzled, 
such draft is not invalid unless it was agreed by the parties that 
in consideration of giving said draft the prosecution should be 
. suppressed. Id. 


7. Where a non-negotiable draft, valid in its inception, and on which 


the payee could have maintained an action against the acceptor, 
was loaned by the payee to a person under arrest for embezzle- 
ment, to enable him to compromise with the party who caused 
his arrest, and such draft is transferred to such party, who brings 
suit thereon against the acceptor, such acceptor cannot resist 
payment of the draft on the ground that it was transferred to 
the holder in consideration of his agreeing to suppress the 
prosecution of the person to whom it was loaned by the payee. Jd. 


8. By our statute, chap. 2241, February 25th, 1881, a person to 


whom a non-negotiable draft has been transferred by delivery 
thereof may maintain a suit thereon against the drawer or ac- 
ceptor in hisown name. Jd. 


9. S. M. telegraphed H., who was acting and was dealt with as the 


representative of M. B. & Co., to draw on a third party for the 
amount of a judgment in favor of K., which was about to be en- 
forced against the property of the judgment debtor, T. M., and 
as to which H. telegraphed S. M., in the name of “‘M. B. &Co., 
per J. H. H.’”’ H. finding that the representatives of the judg- 
ment would not accept such draft because there was no bank in 
the place of the residence of the person upon whom it was to be 
drawn, through which it could be collected, settled the judgment 
by a draft on his principals, who honored it, and then drew in 
favor of his principals for the same amount on such third party, 
and she refused payment: Held, (a.) That the purpose of 8. 
M., as indicated by the telegram, was that the judgment should 
be paid, and there was nothing in the course pursued under it 
that exceeded substantially the request or authority it conveyed, 
or which relieved 8. M. from liability. (.) That 8. M’s. liabil- 
ity to M. B. & Co., was that of a principal debtor, and not of a 
guarantor. Meinhart Bros. & Co. vs. Mode, 279. 
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EJECTMENT. See Appeals and Appellate Practice, 14; Charge to 


Jury, 1, 2,8; Color of Title, 1; Evidence, 2, 3, 22. 


1. A mortgage will not sustain a recovery in an action of ejectment 








against the holder of the legal title, nor will a deed of conveyauce 
made by a master under a decree in a suit to which the person 
owning the legal title at the institution of the suit was not a 
party. Berlack vs. Halle et uz., 236. 


. A plaintiff in ejectment may recover upon proof of prior possession 
against one found in possession of the land without title. Ash- 
mead et al. vs. Wilson, Hxecutrix, 255. 


. The act of December 20th, 1859, authorizing a recovery in an ac-: 
tion of ejectment ‘‘of the land in controversy, together with 
mesne profits,’? combined the action of ejectment with the com- 
mon law action of trespass vi et armis for mesne profits. Jd. 

. In this action damages for the detention of the land may be recov- 
ered from the initial date of the detention to the trial of the 
cause. Jd. 

.. The plaintiff cannot avail himself of a title acquired or which did 
not subsist in him until after he commenced suit. Carn vs. 
Haisley, 317. 

. The statute of 1881, section 4, p. 481, McC’s. Digest, requiring a 
verdict for the plaintiff in an action of ejectment to state the 
quantity of his estate and describe the land, does not dispense 
with the necessity for a finding of his right of possession. Asia 
vs. Hiser, 378. 

. A verdict in ejectment which simply finds ‘‘ the fee simple title in 
the plaintiff to the following lands,’’ describing them, does not 
find the right of possession in the plaintiff, nor does it authorize 
the entry in behalf of the plaintiff of a judgment for recovery 
of possession of the land. Jd. 

. There must have been a judgment for the plaintiff in ejectment 
before proceedings can be instituted by the defendant therein 
under the ‘‘act for the relief of occupying claimants.’’ Chap. 
132, McC’s. Dig. Jd. 


9. Itis error to enter a judgment on a verdict for the plaintiff in a 


suit in ejectment that does not find the quantity of the estate of 
the plaintiff in the land sued for. Lungren vs. Brownlie, 491. 


ELECTION. See County Site, 1 ; Mandamus, 14. 
1. The omission of inspectors of an election to take the oath pre- 


scribed by law, or their being improperly sworn, does not invali- 
date the election or the votes cast at such precinct, or the return 
thereof. State ex rel. vs. Commissioners Baker County, 29. 


2. Illegal votes do not invalidate legal votes when the number of the 








former is ascertained. Jd. 





704 INDEX. 


EQUITY AND EQUITABLE JURISDICTION. See Injunction, 2; 
Mortgage, 5 
1. A fund on which a claimant had originally no equitable or other 
right, may be substituted for another fund which was subject to 
his claim, when the latter fund has been sold or otherwise dis- 
posed of for the benefit or relief of the former. McDougall vs. 
Brokaw, Executriz, 98. 


2. But this principle cannot be enforced to the extent of divesting 
prior equitable liens of third persons upon the fund sought to be 
substituted. Jd. : 

8. A bill in equity, and an injunction issued thereon, is not the 
proper remedy where a municipal corporation has been organ- 
ized, even though it is alleged that such organization was illegal, 
and that it was not so organized in conformity to the law. 
MacDonald et al. vs. Rehrer e al., 198. 

4, There is no error in a Judge of the Circuit Court refusing leave 
to a complainant, who had filed an original bill for an injunction 
which had been denied by the Judge, to file a supplemental bill, 
when the bill showed that the act which the original bill sought 
to prevent had been done. Smith vs Davis and Scott, 405. 


5. The reformation of written instruments, when by mistake they 
express more or less than the parties intended, is a well estab- 
lished branch of equity jurisdiction. Franklin vs. Jones, Adm’r. 
526. 

6. The writing should be taken to be the sole expositor of the intent 
of the parties until the contrary is established by full and satis- 
factory proof, beyond reasonable controversy. Jd. 


7. A judgment creditor may proceed at law to sell under execution 
lands or property which his debtor had fraudulently alienated’ 
which are subject to execution, but the existence of this right 
does not interfere with the right to resort to a court of equity to 
set aside the fraudulent conveyance. Logan vs. Logan, 561. 

8. The creditors of a party defrauded have no right, even though 
the fraud has the effect to diminish or destroy his means of pay- 
ing them, to bring a suit against the person who defrauds their 
debtor for the subjection of the property of which the debtor 
was defrauded to the payment of their judgments. Jd. 

9. In such case, while the creditors have no rights on account of the 
frandulently procuring the debtor to make the mortgage, yet 
if the mortgage, when executed, contains terms or stipulations 
which, in effect, are fraudulent and prejudicial to the creditors, 
such creditors may resort to a court of equity to vacate said 
mortgage. Id. 
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EQUITY AND EQUITABLE JURISDICTION.—( Continued.) 
10. A bill which alleges that complainant and defendant having been 


joint owners of a store house in which the complainant: carried 
on a mercantile business and paid to defendant a stipulated rent 
for his half of the store house, complainant sold his undivided 
half of the property to defendant for $3,000, and executed a 
deed therefor and took a written lease thereof for six months 
immediately following the date of the deed of sale, and further 
alleging that he was induced to make the sale by the threats of 
defendant during their time of co-tenancy to eject him from the 
premises, and a verbal promise by the defendant at the time of 
the sale to lease to complainant the store house for three years: 
from and after the expiration of the six months lease, there be- 
ing no allegation of actual fraud, or that he had received less 
than the value of the property, does not set forth facts sufficient 
to justify a court of equity in setting aside the sale. Birnbaum 
vs. Salomon, 610. 


11. It is an established rule of equity that parol evidence will be 





admitted to show that a deed absolute on its face was intended 
by the parties as a mortgage. Facts discussed and the transae- 
tion held to be a mortgage. Franklin vs. Ayer, 654. 


EQUITABLE PLEA. See Pleading, Law, 4. 
ESTATE. See Charge to Jury, 2. 
ESTOPPEL. 


1. When a party claiming land, for which he has not received a con- 


veyance, voluntarily directs a deed to be made to another per- 
son, he is estopped thereby from asserting title thereto, as 
against an innocent purchaser thereof by regular conveyance 
from the sole heir of the person in whose name said deed was 
made. Levy vs. Coz, 546, 580. 


EVIDENCE. See Appeals and Appellate Practice, 20 ; Attachment, 8 ; 





Bill of Exchange, 1,2; Charge to Jury, 4; Color of Title, 1; 
Criminal Law, 1, 2, 3, 4, 9, 12, 13, 16, 24, 25, 26, 27, 38, 34, 37, 
38, 39, 40, 41; Draft, 3,4; Hjectment, 2,5; Hquity and Hqui- 
table Jurisdiction, 6, 11; Haxecutors and Administrators, 1; 
Fraud, 1; Judgment, 1; Jury, 1; Liquor License, 7,9; Married 
Woman, 3; Mortgage, 4; Pleading, Equity, 7. 


1. Where objection is made to the introduction in evidence of a de- 





cree, onthe ground that the jurisdictional proceedings are not 
shown, and it is overruled, the error of overruling such objection 
will be cured by the subsequent introduction of such proceed- 
ings by the party objecting. Berlack vs. Halle et uz., 236. 

45 
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EVIDENCE. —( Continued.) 


%. In an ejectment suit the description of property in a deed intro- 
duced as evidence must correspond with the description of the 
land described in the pleadings sufficiently to establish their 
identity, When identity really exists, but is not apparent from 
the language, parol proof may be introduced to show that al- 
though the description of the land in the deed and pleadings is 
different, yet that the same land is described in both proof and 
pleadings. Ashmead et al. vs. Wilson, Hxecutrix, 255. 


3, In a suit in ejectment by the executor of A. for a tract of real es- 
tate of which A. was proved to be in possession for a long time 
prior to his death, the character in which such executor sues not 
being denied, any possession by the executor of said real estate 
after the death of A. and before suit, will be presumed to be by 
the executor as executor. Jd. 

4.: It is not error to refuse to admit in evidence a certified copy of a 
judgment ; au authenticated copy of the whole record, or the re- 
cord itself, should be produced. Jd. 

5. When by a written instrument, signed and delivered by the per- 
son making the same to the beneficiary mentioned therein for an 
expressed consideration, the instrument being silent as to whether 
the consideration was paid, or as to the time when it was to be 
paid, the law will presume that it was paid at the time of the de- 
livery thereof. Solary vs. Stultz, 263. 

6. Parol proof to show non-payment at the time of delivery would 
not violate the principle which forbids the contradiction or vari- 
ation of a writing by parol. Id. 

7. Where the question is as to the authority given by a telegram, the 
party to it sued should not be permitted to testify what his in- 
tention was in sending it. Such intention, in so far as the au- 
thority conferred is concerned, is to be derived from the tele- 
gram and the entire contract between the parties. Meinhardt 
Bros. & Co. vs. Mode, 279. 

8. Where telegrams do not contain the entire contract, the other 
parts of it may be proved by verbal testimony, or by other writ- 
ings, or by both, as in other cases where the entire contract has 
not been reduced to writing. Jd. 

9. The County Court made an order confirming a sale of land and 
directing the commissioner to make a deed of conveyance to the 
purchaser upon her paying the purchase money. On February 
7, 1876, soon after such order, the commissioner executed an in- 
strument to her which was deficient as a deed from having no 
seal affixed to it. On April 9th, 1885, the commissioner exe- 
cuted to her a deed bearing the former date, and in the acknowl- 
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EVIDENCE.—( Continued ) 


10. 


11. 


12. 


13. 


14. 


15. 


16. 





edgement of, it for record stated it was executed on the latter 
day. In an action of ejectment brought by her in the Circuit 
Court against a third party to recover the land, the petition and 
other proceedings of sale down to and inclusive of the order con- 
firming the sale, were read in evidence. The deed was then of- 
fered in evidence and was objected to because of the erroneous 
date in the introductory part thereof and as having been made 
without authority ; and it was excluded by the court. No de- 
fault or laches upon the part of the purchaser in paying the pur- 
chase money, nor any fraud, nor any suspension of said order, 
was shown : Held, To be error, and that the erroneous date did 
not invalidate the deed, nor did the execution of the imperfect 
instrument, and the lapse of time, abrogate the commissioner’s 
authority under the order to execute a perfect deed. Moody et 
al. vs. Hamilton, 298. 

Evidence of the ‘‘ reputation of a witness as a servant of the com- 
pany,’ is inadmissible. Saussy vs. South Fla. R. R. Co., 327. 
A party to a suit will not be allowed to introduce evidence of the 
reputation for truth and veracity of one of his own witnesses, 
where the character of such witness has not been attacked in 
any way by his adversary. Jd. 

Mere contradiction among witnesses examined in court supplies 
no ground for admitting evidence of the general character of 
eitherof them. Jd. 

A tran-cript of the proceedings and judgment in a suit in the Su- 
perior Court of Massachusetts, which does not show that a sum- 
mons to the defendant to appear was ever issued, or that the de- 
fendant appeared in person or by attorney to said suit, is inad- 
missible in evidence against the defendant named therein. Drake 
vs. Granger, 348. : 

A return by the sheriff, on another paper in the cause, that he 
had served a summons on the defendant, no summons appearing 
in the transcript, is insufficient to authorize the conclusion that 
such summons in fact existed or was served. Jd. 
When by written agreement between opposing counsel it is ad- 
mitted that ‘‘the defendant was in the actual possession of the 
land sued for, claiming the same adversely to the plaintiff and all 
others,’’ this court cannot infer that the defendant was a tres- 
passer. Nelson vs. Brush, 374. 
The record in the volume kept for that purpose at the General 
Land Office at Washington, of a patent for land executed in the 
manner prescribed by law, or a lawful exemplification of such 
record, is evidence of the same dignity as the patent itself. Lid. 
don et al. vs. Hodnett, 442. 
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17. 


18. 


19. 





INDEX. 


The act of March 3, 1843, sec. 2470 of U. S. Revised Statutes, 
provides that literal exemplifications of any reeords shall be 
deemed of the same validity in all proceedings, whether in law 
or equity, wherein such exemplifications are adduced in evidence, 
as if the names of the officers signing and countersigning the 
same had been fully inserted in such record : Held, That the re- 
cord to prove a valid patent must show the signing and counter- 
signing by the above officers, but the names need not have been 
fully inserted in the record ; if partially inserted in the record it 
will be presumed that they fully appear in the patent. Id. 


An exemplification of the record of a patent under the above act 
of March 5, 1843, was offered in evidence. The concluding por- 
tion of the record as shown by the exemplified copy is as follows : 
‘In testimony whereof, I, Andrew Jackson, President of the 
United States of America, have caused these letters to be made 
patent and the sale of the General Land Office to be hereunto 
affixed. Given under my hand at the city of Washington, the 
first day of November. * * * 1330. * * + By the Presi- 
dent, A. J. ‘*E. H., Commissioner of the 
General Land Office.’’ 


Its admission in evidence was objected to because there was no 
testimony that the original of such patent was signed, or that 
there was any omission to sign the record, and the objection was 
sustained. Held to be error, and that the court should have 
taken judicial notice of who were President of the United States 
and Commissioner of the General Land Office at the date of the 
patent ; and that the initials of their names appearing on the re- 
cord was presumptive evidence that they appeared in fullin the 
patent. Id. 


Exemplifications of records of the General Land Office, under the 
hand of the Commissioner thereof and the seal of the office, are 
admissible in evidence in the courts of this State, independent of 
legislation in aid thereof. Id. 


. Where the United States has sold and patented land according to 


the official plat of a previous survey, a subsequent survey mak- 
ing a different location of the land called for by the descriptive 
numbers in the patent, does not affect the location of the land 
patented. Any sale made by the patentee or his successors, 
either before or after the second survey, and describing the land 
by numbers, is presumptively according to the original survey. 
Ia. 
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EVIDENCE.—( Continued.) 


21. Where, in an action of ejectment, each party’s claim of title to 
the land is upon the theory and assumption that the United 
States has parted with the title thereto, but no patent or other 
record evidence thereof is introduced, and the question is when, 
or according to which one of two surveys, made about twenty- 
five years apart, the government sold, an ancient deed, convey- 
ing part of the land, and to the genuinessness of which there was 

no objection, had been introduced in evidence, subject to the 
jury’s determination as to whether the grantee and one of the 
subscribing witnesses were the same person, it was error in the 

Circuit Judge in charging the jury to exclude the deed from the 
consideration of the jury because the party introducing it had 
not connected his title with it. If the jury believed that the 
grantee had not subscribed as one of the two witnesses, the deed 
was admissible to be considered, with the other evidence of acts 
of private ownership of the land, as to when or according to 
which survey the land was sold. Jd. 


22. When the character of the possession of a defendant in ejectment 
is a material inquiry, any evidence explanatory of its nature is 
legitimate and proper. Levy vs. Cox, 546, 580. 


EXCEPTION. See Pleading, Hquity, 1, 2, 3. 


EXCEPTIONS. See Bill of Heceptions ; Appets and Appellate Prae- 
tice, 10, 11, 21, 22. 


EXECUTION. See Practice Law, 9, 10, 11, 12. 


1. When the Clerk of the Circuit Court issues an execution on a for- 
feited forthcoming bond under sec. 28, p. 526, McC.’s Dig., given 
for the trial of the right of property levied on by execution, he 
acts asa ministerial officer only, and his acts to be valid and bind- 
ing must be in conformity to the statute. Moody vs. Hoe, 314. 





2. When the clerk issues an execution on a bond made by the claim- 
ant of property levied on to four different persons jointly against 
the claimant and his sureties on such bond, and joins therein the 
original defendant in exeeution, such execution being issued in 
favor only of one of the four obligors in the bond, it is not in 
compliance with the statute and should be set aside on motion. 
Id. 


8. Said statute does not authorize the clerk to issue an execution 
against the obligors in the bond, neither the principal therein 
nor the sureties, for the costs of the proceedings to try the right 
of property. Md. 


EXECUTORS. See Administrators and Executors, 
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EXEMPTION. See Hguity and Equitable Jurisdiction, 1, 2. 


1, The heirs of a deceased person are entitled by the Constitution 
(Art. IX, sec. 3,) to the same right of exemption of property 
which belonged to the deceased at the time of his death, from 
forced sale, as the deceased had in his lifetime. McDougall et al. 
vs. Brokaw, Executriz, 98. 


FALSE PERSONATION. See Criminal Law, 20, 21, 22. 
FIRING WOODS. 


1. In a suit for damage resulting from firing wild forests or woods, 
if the plaintiff in such suit have notice of the intention of the de- 
fendant to fire the same, (section 1, chap, 3141, Laws of Flor- 
ida,) it isan immaterial inquiry so far as such plaintiff is con- 
cerned as to whether other persons living within a mile of the 
place intended to be fired were notified of such intention or not. 
Saussy vs. South Florida R. R. Co., 327. 


2. Sec. 1, chap. 3141, regulating the time and manner of firing wild 
forests and woods, has no application to a firing which is unin- 
tentional. Jd. 


FORCIBLE ENTRY. See Constit«‘ional Law, 3; Pleading, Law, 8. 
FORTY. See Desrription, 1. 


FRAUD. See Agquity and Equitable Jurisdiction, 7, 8,9; Hxecutors 
and Administrators, 2, 3,; Pleading, Equity, 8. 


1. The retention of personal property by the vendor after a sale is 
prima facie evidence of fraud, and the evidence to rebut such 
presumption is an explanation of the retention by showing that 
it is consistent with the deed, or is unavoidable, or is temporary, 
or for the reasonable convenience of the vendee. Holliday vs. 
McKinne, 153. 


2. A mortgage of a stock of goods‘ by the owner thereof, under 
which the mortgagor is permitted by the mortgagee to sell the 
goods at his discretion, or in the usual course of his business, is 
fraudulent and void as to the creditors of the mortgagor. Quere. 
Where a mortgage on a stock of merchandise, which is held to 
be fraudulent, includes other property, is said mortgage void 
only as to the merchandise, or is it void in toto? Logan vs. Lo- 
gan, 561. 


FRAUDS, STATUTE OF. 

1. Neither a seal nor subscribing witness is necessary to the validity 
of an agreement or contract for the sale of land, or the note or 
memorandum thereof, under the statute of frauds. Lente 
vs. Clarke, Adm’z, 515. . 
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FRAUDS, STATUTE OF .—( Continued.) 


2. An agreement for the sale of land under the statute of frauds will 
be held sufficient as to its description of the land to be con- 
veyed, if it so describes a particular piece or tract of land that it 
can be identified, located or found. A detailed description is not 
necessary where the description shows that a particular tract is 
within the minds of the contracting parties and intended to be 
conveyed ; parol evidence may be resorted to, to apply the de- 
scription or identify the tract, though such description be some- 
what general. Jd. 


8. The following agreement: ‘‘I agree to make good titles in fee to 
my forty near the Garrison lands, in Hernando county, to Wm. 
K. Lente. Consideration $75.00 ; received. Thomas W. Clarke, 
witness M. P. O’Neal,”’ held to contain a sufficient description, . 
Ia. 


4. The statute of frauds (13th Elizabeth) refers to a legal, and not to 
a moral intent, and when the legal effect of a conveyance is te 
hinder or delay creditors, the intent will be presumed regardless 
of the actual motives of the parties. Logan vs. Logan, 561. 


5. A verbal agreement to lease for one year, if it was to commence 
at a future day, is void under the statute of frauds. Birnbaum 
vs. Salomon, 610. 


FUGITIVE FROM JUSTICE. 


1. The act of the Legislature of the State of Florida, of February 
17th, 1881, providing for the arrest and detention of fugitives 
from justice from other States, is not in conflict with section 2, 
Article IV, of the Constitution of the United States, or sections 
5278 and 5279 of the Revised Statutes, passed in pursuance 
thereof. Kurtz vs. The State, 36. 


2. It is not necessary to consider the question as to the right of the 
Governor of this State to withhold the papers upon which he 
based his warrant for the arrest of an accused fugitive from jus- 
tice when the record shows that the requisition and accompany- 
ing papers from the Governor of the State where the crime was 
committed constituted the evidence upon which he acted, and 
were submitted to the court to which the writ of habeas corpus 
was returned. Id. 


8. It is immaterial whether the warrant of the Governor of this State 
for the arrest of a fugitive from justice from another State is 
based on an original affidavit or a copy thereof, when either one 
presented to the resident Governor is certified to by the Gov- 
ernor of the State where the crime was committed as being aw- 

thentic. Jd. 
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FUGITIVE FROM JUSTICE.—( Continued.) 


4. The fugitive from justice cannot on habeas corpus impeach the va- 
lidity of the affidavit upon which the requisition was founded, 
if it distinctly charge the commission of a crime. Id. 


5. A police magistrate of a city in the State of New York is a magis- 
trate within the meaning of section 5278 of the Revised Statutes 
of the United States. Jd. 


6. The principle of res adjudicata cannot be applied to a case where 
a fugitive from justice is arrested a second time on a second war- 
rant issued by the Governor of this State, though the offence 
charged in each warrant is the same. Jd. 


FUND. See Zquity and Equitable Jurisdiction, 1, 2. 
‘GUARANTY. See Draft, 9. 


1. An instrument in writing appended to a paper purporting to bea 
bill for merchandise sold by one Stultz to one Powers in the fol- 
lowing words: ‘‘In consideration of seven and a half per cent. 
I guarantee the above bill to the amount of two hundred dollars. 
(Signed.) A. Solary,’? which was written by Stultz and pre- 
sented by him to Solary for his signature as the conclusion of a 
negotiation between them, and is signed by Solary and delivered 
to Stultz, is a guaranty and not an offer to guarantee which 
would require acceptance by the beneficiary and notice thereof 
to the guarantor. Solary vs. Stultz, 263. 


2. It was of no legal consequence that Powers, the principal debtor, 
knew nothing of the transaction between Stultz and Solary. Jd. 


3. An extension of time for payment for a good consideration given 
by a creditor to his debtor, will discharge from liability a person 
who had guaranteed the debt to the creditor. Id. 


4, An agreement by the creditor to extend the time of payment of 
the debt, guaranteed sixty days upon the debtor paying him a 
sum of money he owed him on another transaction, is not based 
on a good consideration, and will not discharge the guarantor. 
Ta. 


HABEAS CORPUS. See Fugitive from Justice, 2, 4. 


HOMESTEAD. See Equity and Equitable Jurisdiction, 1, 2; Hxemp- 
tion, 1. 


HUSBAND. See Married Woman, 1, 2, 3. 
IMPERTINENCE. See Pleading, Equity, 1, 2, 3, 4. 
INDICTMENTS. See Criminal Law, 11, 15, 18, 20, 21, 22, 23, 24. 
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INJUNCTION. See Appeals and Appellate Practice, 16; Counsel Fees, 
1, 2,3; Hquity and Equitable Jurisdiction, 8, 4. 


1. When a franchise or an office is usurped an injunction will not lie 
to prevent such usurpation, even though the respondents have 
not entered upon the duties of their office. The remedy is at 
law, by quo warranto, to be invoked after entry into, or exercise 
of authority under and by virtue of their election or appoint- 
ment. MacDonald et al. vs. Rehrer et al., 198, 


2. The remedy by injunction is a preventive one only, and when the 
act which is sought to be prevented is done and accomplished, 
if a party is aggrieved thereby he must resort to some other 
remedy for redress. Smith vs. Davis and Scott, 405. 


INNKEEPER. 


1. When the relation of innkeeper and guest exists, the innkeeper 
can only avoid the extraordinary liability imposed on him by the 
law for the protection of the baggage of the guest when a loss 
of the baggage is occasioned by the act of God, the public ene- 
my, or the misconduct of the guest, or the friend whom he 
brings with him. O’Brien vs. Vaiil, 627. 


2. But when the guest settles his bill and departs from the inn, 
leaving his baggage behind him, requesting the innkeeper to 
keep it until his return, which he says will be in seven or eight 
days, and the innkeeper has ceased to receive any profit from the 
entertainment of the guest, or any compensation for taking care 
of his baggage, the relation of innkeeper and guest no longer 
exists. Jd. 


3. In such a case the innkeeper is the gratuitous bailee of the bag- 
gage of the traveler, and is only responsible, if it is lost, if he is 
guilty of gross negligence. Jd. 

4. When the innkeeper, after the departure of the guest, removes the 
baggage from the room occupied by the guest, to the main hall 
of the hotel, from which it was stolen, and the proof shows that 
baggage was usually kept there ; that the only entrance to the 
hotel was through the office; that while the hotel was open 
some person was always in charge of the office, and when it 
was closed at night a watchman was on duty, there is nothing 
to show that the innkeeper was guilty of gross negligence. Jd. 


INTEREST. See Mortgage, 5. 

ISSUE. See Appeals and Appellate Practice, 19. 

JAIL. See Mandamus, 13. 

JUDGE, DISQUALIFICATION OF. See Transfer of Cause, 1, 2, 3. 
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JUDGMENT. See Appeals and Appellate Practice, 3, 4, 5; Attach- 


ment, 17; Ejectment, 7, 8,9; Evidence, 4, 13; Pleading, Law, 
14, 15 ; Practice, Law, 4, 5, 6, 14, 15, 16. 


1. Where a declaration contains but one count, which is upon a 


‘** promissory note”’ for the payment of a certain sum of money 
and interest, anda plea thereto is adjudzed bad on demurrer, 
and an order is made that judgment be entered for the plaintiff 
in case the defendant fail to pleal asain by a certain rule day, 
and upon such failure a judgment is entered by the clerk, assess- 
ing damages upon an instrument under seal whereby the defend- 
ant covenanted to pay the amount of money mentioned in the de- 
claration and interest, and all taxes and assessments under the 
laws of Florida, upon the loan, such judgmeut is illegal, though 
the damages assessed are confined to the sum of money and 
interest alleged in the declaration. There is a fatal variance 
between the allegation and the proof; and this is not changed 
by the fact that a copy of the bond was filed with the declaration 
though not made part of it by apt words. Wilson vs. Friden- 
berg, 114. 


2. In an action of replevin the jury found a verdict that ‘“‘ we the 


jury find for the plaintiff property to the value of $477.64-100, 
and damages to the amount of one hundred dullars.’” Whereupon 
the court entered judgment as follows: *‘ Whereupon it is con- 
sidered by the court that the plaintiff recover of the defendant 
the property mentioned in the declaration, to wit : five hundred 
bushels of corn in crib on the McKinne plantation, in the ear 
and unshucked, one yoke of black oxen, named Joe and Rolly, 
two wagons and seventeen head of fat hogs,’’ &c., ‘‘of the ag- 
gregate value of five hundred dollars, and the sum of one hun- 
dred dollars for his damages,” &c., ‘‘ and that execution do issue 
therefor and that a writ of possession issue for the said property 
as above described :”’ Held, That the judgment did not conform 
to the verdict and was therefore erroneous. Holliday vs. Me- 
Kinne, 153. 


3. The rule is settled that a judgment rendered at one term may be 


amended at a subsequent term, nunc pro tunc, when from an in- 
spection of the record in the cause it is apparent that the pro- 
posed amendment would have been a part of the original judg- 
ment or that the original judgment would have been in accord- 
ance therewith, had it not have been for the inadvertence of 
the court oran error or omission of the clerk. Adams, Ad- 
ministrator, vs. Requa, 250. 


4. When a suit is brought against an administrator of an estate and 





judgment rendered adding only after his name ‘‘ administrator of 
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JUDGMENT,—( Continued.) ‘ 


estate of J. S. Adams, ” and the whole record shows that the 
suit was based on a claim or demand against the deceased person 
of whose estate the defendant is administrator, the court will, 
on motion, at a subsequent term, permit the record to be 
amended so as to show that the defendant was sued and judg- 
ment rendered against him ‘‘as administrator of J. 8. Adams, 
deceased.”’ Id. 


5. When A. went into possession of the land in controversy on the 
14th of June, 1880, and B. took joint possession with A. on the 
13th of December, 1883, and both are sued for the recovery of 
the lands and for mesne profits, a joint judgment against them 
for profits prior to the time of their joint possession, and when 
A. alone was in possession, is erroneous. Ashmead et al. vs. 
Wilson, Huecutrix, 255. 


6, A judgment of a court of record valid under the laws of the State 
where recorded is valid here. Drake vs. Granger, 348. 


JUDICIAL NOTICE. See Hoidence, 18. 
JURISDICTION. See Hoidence,1; Transfer of Cause, 1, 2, 3. 
JUROR. See Criminal Law, 19, 45, 46. 


JURY. See Appeals and Appellate Practice, 20; Charge to Jury, 3, 5; 
Draft, 3. 


1. The jury are the judges of the sufficiency and weight of the evi- 
dence, and of the credibility of the witnesses, but when a plain- 
tiff makes out a plain and uncontradicted case, and his witnesses 
are unimpeached, they have no right to disregard the evidence. 
Levy vs. Vox, 546, 580. 


LAND. 


1. If a vendee of land, remaining in possession, buys in an outstand- 
ing incumbrance, he will not be permitted to set up an adverse 
title under it. The purchase enures to the benefit of the vendor’s 
title, and the vendee can only abate the unpaid purchase money, 
or in case he has paid this, recover the amount he has expended 
by action on the covenant broken or other proper remedy. 
Bush, Trustee, vs. Adams, Administrator, 177. 


LICENSE. See Liquor License. 
LIEN. See Equity and Hquitable Jurisdiction, 2. 


LIMITATION, STATUTES OF. See Administrators and Hzecutors, 
4,5; Possession, 1,2; Tuxes and Taz Titles, 3. 
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LIQUOR LICENSE. See Criminal Law, 17, 18; Mandamus, 2, 3. 


1. The applicant for the right to sell liquors, wines or beers, under 
the above statute, may sign his own petition and is to be counted 
the same as any other registered voter of the election district. 
State ex rel. vs. Commissioners Sumter County, 1. 

2. The simple failure to publish the ‘“‘marks”’ of a few petitioners 
whose names are published, is not a material defect in comply- 
ing with the provisions of the statute. Id. 


3. Although the statute requires that each petitioner shall sign the 
petition in the presence’ of two credible witnesses, it does not 
require the witnesses to subscribe to such signing. Jd. 


4. A person who has not obtained a permit from the County Com- 
missioners under Chapter 3416, Laws of Florida, cannot lawfully 
carry on the business of a liquor dealer ; such a permit is a war- 
rant not only of the right, but also of the personal fitness, of the 
person to whom it may have been issued to conduct such busi- 
ness, upon obtaining a license from the Collector of Revenue un- 
der Chapter 3413, and is not transferable. Id. 


5. The assignment of a liquor license issued under Chapter 3413 to 
one who had not obtained such a permit, by another who has 
such a permit, does not vest the former with the legal right to 
conduct the business of a liquor dealer, and before he can law- 
fully become the assignee of such liquor license, issued under the 
latter act, and be vested with the legal right to carry on the 
business of a liquor dealer, he must, himself, have obtained a 
permit, under Chapter 3416, from the County Commissioners. 
Ta. 

6. A person who has obtained a permit under Chapter 3416 may, dur- 
ing the license year (which is from October 1st to October 1st of 
the next year) or during such part of it as may not have expired 
when the permit is granted, carry on the business of a liquor 
dealer at as many places in the election district as he may obtain 
liquor licenses for, under Chapter 3413, from the Collector of 
Revenue, or by assignment from another who may have lawfully 
obtained them from such collector. Td. 


7. The pleadings in mandamus make an issue of fact as to whether 
certain names appearing on a petition under the act of 1883, 
Chapter 3416, for a permit to sell liquors, and necessary to consti- 
tute a majority of the registered voters of the election district, are 
the authorized signatures of the persons represented by such 
names. Upon such an issue a person of a name similar to one so 
appearing on such petition was called as a witness in behalf of 
the respondents, and testified that he was a registered voter of 
the election district, but that he neither signed nor authorized 
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LIQUOR LICENSE.--( Continued.) 


any one to sign his name to the petition, and it was shown that 

but one similar name appeared on the list of registered voters of 

the district, and there was no evidence in rebuttal of his testi- 

mony, except that the original petition was admitted in evidence 

without proof of the genuineness of such signature either by any 

witness thereto or by other legal testimony: Held, That the signa- 

ture was not valid as that of a legal petitioner under the statute. . 
State ex rel. vs. County Commissioners Sumter County, 364. 





; ] ’ 8. The applicant for a permit to sell liquors should, before making 
the affidavit required by the statute, know of his own knowledge 
that the petitioners have signed, and did so in the presence of 
two witnesses, and should have such personal knowledge of the 
circumstances of their signing as will enable him to swear in good 
faith that none of the means prohibited by the statute have been 
used in procuring their signatures. Jd. 

9. The testimony in the case held to not only establish that a major- 
ity of the registered voters of the distriet did not sign the peti- 
tion but also to show otherwise a prima facte case violative of the 
statute. Jd. 

MALICE. See Criminal Law, 9. 

MANDAMUS. See Liquor License, 1; Res Adjudicata, 1. 

1. The allegations of a return or an answer to an alternative writ of 
mandamus should be stated positively, and not upon information 
aad belief. State ex rel. vs. Commissioners Sumter County, 1. 





2. If the alternative writ in a proceeding to compel the County Com- 
missioners of a county to issue a permit under Chapter 3416, 
Laws of Florida, granting the right to sell liquors, wines or beer, 
makes the necessary allegation that the petition to the Commis- 
sioners was signed by a majority of the registered voters of the 
election district, and the return to the writ alleges in a proper 
manner that certain names appearing thereon as petitioners were 
not signed by, and the signing thereof is not the act and deed of, 
the persons represented by such names, and that without such 
names the petition does not contain a majority of the registered 
voters of the district, a material issue will be raised, and the bur- 
den will be upon the relator to prove his averment. Jd. 





3. A mandamus will not issue to enable a person to effect an illegal 
purpose, ¢. g. to compel the County Commissioners to issue a 
permit to sell liquors under Chapter 3416 to one whose purpose 
is to transfer the same, and a license to be issued by the Collec- 
tor of Revenue, to another who has not complied with such stat- 
ute, and to thereby enable him to carry on the business of a 

liquor dealer unlawfully. Jd. 
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MANDAMUS.—( Continued.) 


4. If an alternative writ of mandamus shows a prima facie case, it is 
not demurrable. State ex rel. vs. Mayor, &c., of Jacksonville, 21. 


5. Where the writ alleges a power in a mumicipal body to levy taxes, 
and such power is limited by statute to a certain percentage 
upon the value of the taxable property, it is not necessary to al- 
lege in the writ that the power has not been exhausted. The ex- 
haustion of the power by a previous exercise of it is properly 
matter of defence to be set forth for the officers who are called 
upon to exercise the. power. Id. 


6. Where a levy of taxes is desired by a judgment creditor of a mu- 
nicipality for the payment of his claim, and his right is based 
upon the ordinary status of a judgment creditor and the power 
of the Board of Aldermen to make a levy, a demand upon the 
proper officers for a levy to pay the judgment must be made be- 
fore relief by mandamus can be had. Jd. 


7. It is not necessary that the demand should be to levy a special 
tax. A definite request or demand to levy a tax to pay the judg- 
ment is sufficient. Jd. 


8. Where an alternative writ alleges a request to provide for the pay- 
ment of a judgment and a refusal to comply with such request, 
and the return states that no demand was made to levy a special 
tax, the return is evasive and insufficient. Jd. 


9. Great strictness of pleading is required in returns which set up 
matter of confession and avoidance. Id. 


10. Where a return alleges an exhaustion of a power of taxation by 
a Board of Aldermen and refers to an annexed resolution passed 
by them, as showing an exhaustion of such power, and such res- 
olution does not show clearly and with certainty that the pur- 
poses for which the levy was made were of a character which en- 
tirely exhausts the power, there being no limitation upon the 
taxing power as to certain purposes, the return will be held in- 
sufficient. Id. 


11. The writ of mandamus does not confer power upon officers to 
whom it may be directed. Id. 


12. Where a return to an alternative writ of mandamus shows only a 
partial exhaustion by respondent of the power of taxation for 
the year pending its issue, as to such year they will be required 
to levy only the amount to which the power is shown not to be 
exhausted. But if this proves insufficient to pay the relator’s 
claim, whether the respondents will be compelled to make addi- 
tional levies, not beyond their power, in subsequent years, until 

the whole claim is paid—quere? Id. 
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' MANDAMUS.—( Continued. ) 


13, Though County Commissioners will not be controlled in their dis- 
cretion as to the character of the court house or jail or offices 
which it is made their duty to erect or provide under the above 
statute. yet where they refuse to perform these duties manda. 
mus will lie to compel them to act, or to set them in motion. 
State ex rel. vs. Commissioners Baker County, 29. 

14. Whether a person who has given a bond conditioned to erect at 
his own expense public buildings at a certain place, should it re- 
ceive a majority of the votes as the county site, and to convey 
the buildings and certain lands to the county within a certain 
time, can ask, as relator, that a mandamus issue to compel the 
County Commissioners to erect said buildings—quere? Id. 


MARRIED WOMAN. 


1. An instrument in writing made by a married woman purporting 
to be a deed conveying real estate, but without a seal, not ac- 
knowledged by her as required by statute, and in which her hus- 
band did not join, is a nullity. Carn vs. Haisley et al., 317. 

2."Such paper acquires no validity from the execution of a paper by 
the husband afterwards purporting to ratify said deed of the 
wife. Id. 

8. A private examination of the wife before the proper officer is an 
indispensable requisite to the conveyance of her real estate. A 
deed of land belonging to a married woman, but not acknowl- 
edged by her until after suit, commenced by her grantee for the 
recovery of the land described therein, cannot be introduced in 
evidence in said suit. Id. 

4. A bill in equity which seeks to subject property of a married wo- 
man to the payment of a debt for money loaned and goods sold 
her during coverture, should disclose whether she held the prop- 
erty by a legal right, as her ‘‘separate statutory property,’’ or 
by deed creating in her an “equitable separate estate.’’ Craw- 
ford & Co. vs. Gamble et al., 487. 

5. In the former case, the laws regulating the mode in which a mar- 

r ried woman can dispose of or charge her separate property would 

apply to any attempted disposition or effort to charge it by her ; 
in the latter, the deed creating it would furnish the only method 
by which it could be disposéd of or charged, provided such 
method was not in contravention of law. Id. 
6. When a bill filed for the purpose mentioned in the first head note 
does not show by which of the above mentioned tenures she 
holds the property, a demurrer thereto should be sustained. Id. 
7. Merchandise purchased by a married woman who is conducting a 
mercantile business in her own name is her separate statutory 
property. Jd. 
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MESNE PROFITS. See Ejectment, 3, 4; Judgment, 5. 


1. In the action for mesne profits, damages: for waste-and dilapida- 
tion, in addition to mesne profits, may be recovered under proper 
allegations in the declaration. Ashmead et al. vs. Wilson, Hze- 
cutriz, 255. 


MILEAGE. Sce Public Instruction, Board of, 3. 
MISTAKE. See Equity and Equitable Jurisdiction, 5, 6. 
MONEY HAD AND RECEIVED. See Pleading, Law, 17° 


MORTGAGE. See Administrators and Executors, 4, 5; Conditional 
Sale, 3; Ejectment, 1: Equity and Equitable Jurisdiction, 11. 

1. A mortgage is a specific lien on the land it covers, and a failure 
to comply with its conditions does not divest the mortgagor of 
the legal title, nor vest it in the mortgagee. Berlack vs. Halle et 
ux., 236. 


2. The owner of the legal title of land covered by a mortgage is a 
necessary party to a suit to foreclose the mortgage, and neither 
such owner nor the legal title is affected by a decree and sale in 
a suit to which he is not a party. Id. 


3. A bill filed to foreclose a mortgage made by N. and wife to secure 
one thousand dollars to B., as represented by one of C. P. & N.’s 
drafts, which does not show that B. was the owner of said draft 
at the time of filing the bill, or that said draft was due when 
the same was filed, is fatally defective and a demurrer thereto 
should be sustained. Bank of Key West vs. Navarro et ux., 474. 


4. The existence or non-existence of a debt held to be a distinguish- 
ing test as to whether a transaction is a conditional sale ora 
mortgage. Evidence considered, and held that a debt existed 
between the parties. Franklin vs. Ayer, 654. 


5. When the mortgagor, though after the time it was due, tenders to 
the mortgagee the amount of the debt secured by said mortgage 
aad the interest thereon up to date of the tender, at the rate 
agreed on, and the mortgagee refuses to receive it for the alleged 

reason that he had sold the mortgaged property to a third party, 

an act which he had no authority to do, and the mortgagor de- 
posits the sum with the Clerk of the Circuit Court of the county 
in which the land is situated for the use of the mortgagee, and 
takes his receipt and files his bill to redeem, and recites therein 
that he had deposited such sum in the custody of the Clerk of 
the Court for defendant’s use, and appends to such bill the re- 
ceipt of the clerk as an exhibit: Held, That it was a legal and 
valid tender—that the bill substantially alleged «ll the facts ne- 
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MORTGAGE. —( Continued. ) 


cessary to show that it was a good tender—that the m rtgage 
was not entitled to recover interest on his debt after the date of 
the tender, and that upon sustainIng the allegations of his bill in 
the court below the mortgagor was entitled to recover costs 


against the mortgagee. Id. 


MUNICIPAL CORPORATION. See Assessment, 2, 3; Equity and 


iq sitable Jurisdiction, 1 re Injunction, 1 9 Mandamus, 5, 6, 7. 8. 
10, 12; Registration, 1. 


NEGLIGENCE. See Innkeeper, 4. 
NEW TRIAL. See Criminal Law, 5, 19, 41. 


1. Where, looking at the whole testimony, the clear effect of it is 
contrary to the verdict, a new trial will be granted. Liddon et 
al. vs. Hodnett, 442. 

NON-CLAIM. See Administrators and Freeutors, 4, 5. 
NOTICE. See Draft, 1, 2, 3; Firing Woods, 1, 2: G wanty, 1. 
NUNC PRO TUNC. See Judgment, 3, 4. 

NUISANCE See County Commissioners, 1. 

OATH. Sce lection, 1; Practice, Law, 12. 

OCCUPYING CLAIMANT. 

1. There must have been a judgment for the plaintiff in ejectment 
before proceedings can be instituted by the defendant therein 
under the ‘‘ act for the relief of occupying claimant.’’ Chap, 132, 
McC’s. Dig. Asia vs. Hiser, 378. 

OWNERSHIP. See Criminal Law, 22, 23. 

PAR IL E\ IDENCE. See Ky rity und Equitable Ju is liction, 11 : Evi 
dence, 6; Frauds, Statute of, 2. 

PARTY. See Ejectment, 1; Practice, Law, 10; Witness, 1, 2, 8, 4. 

1. A co-complainant who alleges that he had disposed of all his in- 
terest in the property in dispute before the commencement of 
the suit, is an improper party thereto. Bridger et al. vs 
Thrasher et al., 383. 

PATENT. See Hvidence, 16, 17, 18; Survey, 1. 

1. The statutory provisions in force November 1, 1830, and prescrib- 
ing the manner in which a patent of the United States for land 
should be signed and countersigned, required that it should be 
signed by) the President and countersigned | y the Commissione1 


‘neral Land Offi ec. Liddon et al. Vs. Hodnett et (i 449 
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PAYMENT. See Draft, 1, 2,5; Hvidence, 5,6; Pleading, Law, 7. 







INDEX. 


If a day be appointed for the payment of money, and the day is to 
happen or may happen before the act, which is the consideration 
therefor, is to be performed, the payment of the money is not a 
condition precedent to the performance of the act for which it 
served as a consideration. Solary vs. Stultz, 263. 


PERFORMANCE. See Pleading, Law, 12, 13. 
PERMIT. See Liquor License, 4, 5,6; Mandamus, 2, 3. 
PETITION. See Assessment, 1; County Cite,1; Liquor Iecnse, 1, 


2, 3. 


PLEADING. 


I. Equity. See Married Women, 4,6; Morigave, 2; Perty. 1. 


. If the part of an answer excepted to is re'evaut, or c.1 baze any 


irfivecce in the decision of the suit either as to the subject mut- 
ter of the controversy, the particu'ar relief to be given, or 2s to 
the costs, it will not beheld impertinent. Bush, Trvetee. vs. Ac. 
ams’ Administrator, 177. 


. An exception for impertinence musi be supperted in tole, and will 


fai] if it covers any part of the answer wi::c' is 1e’event acd ma- 
terial. Jd. 


. An exception for impertinence cannot be taken io sone of thew .- 


terial aliegations of a particvlar defence, aad excitude other ma- 
tevial ave;:ments of the same defence. All the materiul allega- 
tions or paragraphs of the same defence must staru or fall to- 
gether. Jd. : 


. Allegations ofan answer will not be struck out as impertinent, un- 


less it is especially clear that they are wholly immaterial or irrel- 
evant. Where they are not clearly impertinent they should be 
retaired, and the court may do justice between the parties in the 
imposition of costs, at a susequent stage in the cause. Jd. 


. When some allegations in a bill show a case entitling a complain- 


ant to relief, but are contradicted by other allegations in the 
same bill, and it is impossible for the court to determine the true 
nature of the case sought to be made by the bill, a demurrer 
thereto should be sustained. Bridger et al. vs. Thrasher et al., 
383. 


. A bill filed to foreclose a mortgage made by N. and wife to secure 


one thousand dollars to B., as represented by one of C. P. & N’s. 
drafts which does not show that B. was the owner of said draft 
at the time of filing the bill, or that said draft was due when the 
same was filed, is fatally defective and a demurrer thereto should 
be sustained. Bank of Key West vs. Navarro et wr., 474. 
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7%. Where, upon the face of the agreement to convey, the description 


of the land is sufficient, but the fact may be that the defendant 
or party to convey has more than one tract answering the de- 
scription, and thus the description may be rendered indefinite 
and insufficient, it is not necessary for the plaintiff to allege, in 
the bill for specific performance, that the defendant has only one 
tract answering the description, but the burden is upon the de- 
fendant to set up in his answer and prove his ownership of two 
such tracts. Lente vs. Clarke, Admz., 515. 


8. Where a judgment creditor files a bill in equity to vacate an al- 


ca) 


leged fraudulent conveyance of property by the judgment debtor 
and to subject such property to sale under his execution, if the 
title had been in the debtor, it is sufficient if the bill allege the 
existence of a common law judgment and execution in favor of 
or owned by the creditor. Logan vs. Logan, 561. ; 


II. Law. See Forcible Entry, 2; Mandamus, 4, 8, 9, 10. 


. The rule requiring pleas to be sworn to does not restrict a defend- 


ant to pleading matters of defence which are within his personal 
knowledge. The affidavit is required as an evidence of the 
pleader’s good faith in setting up the defence. State ex rel. vs. 
Commissioners of Sumter County, 1. 


. A bill in equity filed by a person against the representative of an 


estate to enforce a mortgage which has been unlawfully made by 
such representatives on property of the estate (as well as prop- 
erty which did not belong to it) to secure a lean of money for 
which such representatives had no lawful authority to bind such 
estate, is not a good plea in bar to a personal action at law 
against one of such representatives on the bond given by him 
and his co-executrix for the money borrowed. Nor is such plea 
made good by an allegation that the rights of the parties to such 
equity suit were adjuditated by the courts, it not being shown 
by the plea that such adjudication was inconsistent with the 
right to maintain such action at law on the bond. Wilson vs. 
Fridenberg, 114. 


8. In an action in replevin a plea of not guilty puts in issue not only 





the right of the plaintiff to the possession of the property re- 
plevined, but also the wrongful taking and detention thereof. 
Under such plea the defendant can give any evidence of special 
matter which amounts to a defence to the plaintiff's cause of 
action, to show that the plaintiff is not entitled to the posses- 
sion of the property replevined. Holliday vs. McKinne, 153. 
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PLEADING.—( Continued.) 


4. When a plea on equitable grounds consists of facts which are 


available to the defendant as a common law defence the court, 
on motion of plaintiffs, should strike out such equitable plea. 
Johnson, Jr., VS. Alle net ur.,. 224. 

5. By our statute, chap. 3241, February 25th, 1881, a person to 
whom a non-negotiable draft has been transferred by delivery 
thereof may maintain a suit thereon against the drawer or ac- 
ceptor in his own name. Id. 

6. When an instrument in writing sued on is set out in the declara- 
tion in hee verba, a plea which adds conditions and stipulations 
thereto which are not included in said writing, and from which 
plea it is apparent that it is the foundation for the introduction 
of illegal evidence, is demurrable. Jd. 

¢ 7. Plea of part payment of a sum claimed is a proper plea pro tanto. 
Td. 

8 Surplusage of allegation not amounting to a statement of a dis- 
tinct cause of action, does not constitute duplicity. Liddon vs 
LHodnett, 271. 

An assignee of an insolvent firm is a trustee of an express trust un- 
der chapter 3241, Laws of Florida, (MecC’s. Dig., $72, p. 829,) 
and may sue at law in his own name as such assignee to recover 
the amount of an open account for goods, wares and merchan- 


dise assigned to him as an asset of the firm. Robinson, Assignee, 
vs. Nix, 321. 
10. A demurrer to a plea reaches any substantial defect in the deela- 


ration, or the count thereof to which the plea has been tendered, 
but not a defect of mere form. Myrick vs. Merritt. 


Oo 
reredy 


7 


11. The declaration upon a conditional acceptance must allege a per 
formance of the condition. Jd 

12. An allegation of a delivery cf a house and that the acceptor has 
been in possession, is not a suffictent allegation of performance 
of the conditions that the house has been ** finished according to 
contract and delivered,’? upon which a draft is payable. The al- 
legation that the plaintift, the payee, gave the acceptor notice 
that he held himself ready to compiete the house according to 
contract or to pay her a reasonable sum for his failure if she 
would point out to him the deficiencies or omissions, and that 
sLe refused to do so, and that she refused to permit him to enter 


i¢ house forthe purpose of completing it according to contract, 
is not a sufficient averment of performance of the conditions 
named in the acceptance, whether considered alone or in connec- 


tion with above allegation of delivery to and possession by the 
acceptor Id. 











13. 


14. 
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PLEA DING.—( Conii ied.) 


If, in any case of a non-performance by a drawer of the condi- 


tions named by the acceptor in the acceptance, the payee has a 


right of action against the acceptor who refuses to permit him 


to perform the conditions, which the drawer was under contract 


to perform, such right of action is not upon the aeceptance, but 
fspecial 


action on the case for damages occasioned by the 


acceptor’s refusal and prevention of performance by the payee. 


hi 
A plea to an action on a judgment of another State that the debt 
for which such judgment was rendered had been paid is a de- 





isting anterior to said judgment, and on motion should 


348. 


fence ex 


be stricken from the record. Drake vs. Granger 


Whena 
mene rend 


suit is brought in the courts of this State upon a judg- 
the defendant can plead in bar 
idgment was 1 


red iu another State, 


that the court in which such ji ‘covered never re- 


: ? ° 4 . . 7 
quired sdiction of his person. /d. 
Pleadings should be properly settled and issues of fact formally 
; HB % 
made up before a’trial by jury is had. Asia vs. i x79 


Where one has paid to another money on a contract and subse 


quently there is a rescission of the contract entitling the former 
to recover a part of the money so paid, he may do so upon a 
count for money had and received. Evans vs. Givens et ux., 476. 
In an action on an attachment bond for ‘‘improperly ’’ suing out 
the atta 
ety of the issue of the attachment, within the meaning of the 


o allege simply that it 


chment, the declaration must state in what the impropri- 


statute, consisted, and it is not sufficient t 


was improperly issued. Steen vs. Ross, Keen & Co., 480. 

The test by which a declaration in éort for breach of duty asa 
public carrier is to be distinguished from one ea-contractu for 
breach of contract to ec: ‘ ly, stated ; and the 
ak ide ) leratic l the former 
class Jacksonville Street R Co vs. ( +] 

ESSION Ss C / Ji 8 O l De a 

° fv 9 15 

nh ¢ i ‘ I yin lands, 
the sto whether 10t a title will be acquired bya 
holding : period of sey : i ntention of the per- 
son | ! md th a. -% rccupation is by mere 
n id with no inten mn the part of the occupant to 
claim, as his own. land which does not really belong to him, but 
he intends to claim only to the line, wherever it may be, the 


holding is not adverse. If, however, the occupant takes posses- 
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POSSESSION.—( Continued.) 

sion, believing the land to be his own up to the mistaken line, 
and claiming title to it, and so holds, the holding is adverse. 
The intent to claim title up to the line is an indispensable ele- 
ment of adverse holding; the claim of right must be as broad 
as the possession. Simple acquiescence in, or lying by without 
objection, for the statutory period, in case of such adverse hold- 
ing, will bind the party so lying by to the line, though not the 
true line. Liddon vs. Hodneti, 442. 


. Possession need not be undisputed to be adverse. Jd. 


ch) 


1) 


. Where possession is proved to be adverse to the true owner, and 
there is nothing in the testimony to show that the possession has 
not been held in right of the person holding or claiming ad- 
versely, it is not necessary for such person to prove that he 
claimed to hold ‘‘against the whole world.’’ Jd. 

4 Right of possession of land is incident to a legal title, and a person 

who has a legal title is presumed to be in possession. Levy vs. 

Cox, 546, 580. 


PRACTICE. 
I. Equity. See Hguity and Equitable Jurisdiciic., 4; Mortgage, 
2; Receiver, 1, 2. 

1. The general rule in regard +o costs is, that they folllow the result 
of a suit. Ina court of equity ti:'s ru'e is departed from, when 
the failing party can show to the court any circumstances which 
would render it unjust that he shou!d pay the costs of the pro- 
ceedings. Moyers vs. Coiner, 422. 

2. Where a defendant, after appearing specially and obtaining an or- 
der setting aside the service of an original process, submits the 
cause for decision on a demurrer to the bi!l, such submission 
e mstitutes a voluntary appearance, and gives the court jurisdic- 
tion of the person. Lente vs. Clarke, Admz., 515. 

3. A decree pro confesso cannot be entered under the rules of chan- 
cery practice in this State for the want of an appearance of the 
defendant, but only for a failure to file a demurrer, plea or an- 
swer. Id. 


4. A decree pro confesso cannot be entered on the rule day to which a 
subpena that has been personally served is retuinable, and on 
which the appearance is due, nor until the next succeeding rule 
day. Id. 

II. Law. See Attachment, 1, 2, 9, 12, 13, 17; Ejectment, 9; Exe- 
cution, 1, 2,3; Judgment, 1,3; Pleading, Law, 14; Transfer of 
Cause, 1, 2, 3. 
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PRACTICE.—( Continued.) 


1. When a Judge of one Circuit holds a term of court in another Cir- 
cuit, and during the term an order is entered upon the minutes 
allowing time after the adjournment for settling a bill of excep- 
tions in a case tried by him, he is authorized to settle a bill after 
the adjournment of the term and within the time allowed by the 
order. Bacon et al. vs. The State, 46. 


. The word month, when used in such an order, means a calendar 
month, unless the order specifies a different meaning. Jd, 













































ci) 


3. When the last day of the time allowed by such an order falls on 
Sunday, such day will not be counted, and the bill may be settled 
on the next day. Jd. 

4, On the rule day in March, 1884, which was the return day of a 
summons in assumpsit, the clerk made the following entry : 
‘‘Judgment in default is hereby entered herein in favor of said 
plaintiff for the sum of $269.93 :’ Held, That this was only a 
judgment by default. Blount vs. Gallaher, 92. 

5. A clerk of a Circuit Court in entering judgment by default acts 
in a mere ministerial capacity, and if he does not conform to the 
statute, (sec. 7, chap. 1938, Acts 1873,) his proceedings will be 
without any binding force. Id. 





6. In entering a final judgment consequent upon a default, on an 
open account, the judgment should show what evidence was pro- 
duced by the plaintiff to enable the clerk to ascertain and assess 
the damage and to show what was the basis of the judgment. 
Id. 


. By our statute, chap. 3241, February 25th, 1881, a person to 
whom a non-negotiable draft has been transferred by delivery 
thereof may maintain a suit thereon against the drawer or ac- 
ceptor in his own name. Johnson, Jr., vs. Allen et ux., 224. 


~ 


8. The improper joinder of two causes of action in a complaint under 
the forcible entry and detainer act is not ground for a motion to 
dismiss the action, but should be reached by motion requiring 
the plaintiff to amend his complaint by striking out one or the 
other of such causes of action. Liddon vs. Hodnett, 271. 

9. Where a party claiming property levied on by an execution against 
another resorts to the statute (McC’s. Dig., sec. 22, pp. 524 and 
525) for the recovery thereof, if the proceedings are not institu- 
ted and conducted in accordance with its material provisions, 
they will be reversed on writ of error. Moody vs. Hoe & Co., 309. 

10. When various executions on judgments of different persons be- 

tween whom there is no connection are levied on personal prop- 

erty which is claimed bya third person, and such person asserts 
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PRACTICE.—( Continued. 


11. 


PREMEDITATION. 
PRESUMPTION. See Zvidence, 5. 


his claim under the statute, (McC’s. Dig., pp. 524, 525, sees. 2 
and 24,) he should make an affidavit and bond separately to each 
plaintiff in fi. fo. He cannot join in the same affidavit and bond 
all the plaintiffs in execution. Jd. 
When on a trial of the right of property, the affidavit made by 
elaimant includes four different executions in favor of four dif- 
ferent parties, and the bond of claimant is made to such plain- 
tiffs in execution jointly, and the oath administered to the jury 
is to try the right of the claimant to the property levied on by 
executions in favor of one of the plaintiffs, naming him, ‘‘ and 
others,” and the jury find that the property is not liable to the 
execution of the party named, and is liable to the execution of a 
party not named in the oath administered to them, such verdict 
should be set aside on motion. Jd. 
No pleadings are required by the statute in a trial of the right 
of property, but it would seem to be the duty of the court to so 
frame the oath administered to the jury as to inform them that 
by their verdict they were to determine whether the property 
levied on was the property of the claimant, or whether it was sub- 
ject to payment of plaintiff's execution. Jd. 
Where there is both a demurrer and a replication to a plea, itisa 
matter of discretion with the Circuit Court as to which issue 
shall be first disposed of. Assuming that such discretion can 
ever be controlled, it cannot be done when there is no showing 
of an abuse of the discretion. Myrick vs. Merritt, 335. 
The time mentioned in section 6, chapter 1938, Laws of Florida, 
within which an application may be made to the court, or a 
judge thereof, to set aside a “‘default or judgment for want of 
al appearance, answer or plea,’’ commences to run from the date 
the entry of the default without regard to the time when the 
final judgment based thereon may be entered. urrows vs. 
Mickler, 377. 
There is nothing in the statute to authorize the construction that 
the defendant has the right to make an application to set aside a 
default within sixty days after its entry, and also the further right 
to make a similar application to set aside the final judgment 
within sixty days after its rendition. Jd. 
The words, ‘‘ default or judgment,’’ used in the last proviso of 
said section, are used synonomously and refer to interlocutory 
judgments. Jd. 


See Crimina! Law, 47. 
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PUBLIC INSTRUCTION, BOARD OF. 


1. Members of the Board of Public Instruction are county agents, 
whose duties pertain to and are limited by the territory of a 
county. The laws provide that they shall be paid from the 
county treasury for their services and expenses on the same basis 
as the County Commissioners are paid for their services and ex- 
penses. Gadsden County vs. Green, 102. 


4] 


. The statute which provides for the payment of the members of the 
Board of Public Instruction, on the same basis as the County 
Commissioners are paid, is not in conflict with the Constitution 
of the State. Jd. 

3. The members of the Board of Public Instruction are entitled to 

their mileage as well as their per diem pay. Jd. 


QUO WARRANTO. See Jnjunction, 1. 
RAILROAD. 


1. A roadmaster of a railroad company, or a conductor on a train, 
J 


are not so far agents of the railroad company as to be legally au- 
thorized to employ physicians or surgeons to attend upon an em- 
ployee who is injured by the cars of the company, unless they 
are specifically charged with that duty. Peninsular R. R. Co. 
vs. Gary, 356. 

2. The conductor’s direction to the physician or surgeon to extend 
such medical aid, or his promise that the same when rendered 
shall be paid for by the company, do not render such company 
liable for the same, unless there is proof that he is authorized so 
todo. Td. 

3. A contract by a roadmaster, conductor or other agent without 
authority, may be ratified by the corporation, and so become 
binding upon it. Id. 

4. The action of the general manager may, by his ratification of such 
contract made by a subordinate agent, render the corporation 
liable thereon. Jd. 

RECEIVER. 

1. A receiver should not be appointed, except on no the party 
whose property is to be divested, except in cases of the gravest 
emergency, demanding the immediate interference of the court 
for the prevention of irreparable injury. Moyers vs. Coiner, 422. 

2. The rule requiring notice to the defendant of an intended applica- 
tion for the appointment of a receiver would seem to be nota 

natter of discretion, but an inflexible rule, subject to the excep- 

tion in the first head note. Jd. 
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RECEIVER.—( Continued. ) 

3. When a receiver is appointed by the court, on application of the 
complainant in a bill, without notice to the defendant, and the alle- 
gations in the bill are insufficient to warrant the appointment, 
and said receiver is continued after a motion by the defendant 
to vacate the order appointing a receiver, which motion is de- 
nied, and the action of the cuurt is excepted to by the defendant, 
the costs accumulated by such appointment should be paid by 
the complainant. Jd. 

RECORD. See Conditional Sale, 2,5 ; Hvidence, 4, 16, 17, 18, 19. 


1. Recording a deed is equivalent to a delivery thereof, in the ab- . 
sence of any fraud on the grantor. Levy vs. Cox, 546, 580. 


REFORMATION OF INSTRUMENT. See Equity and Equitable 
: Jurisdiction, ‘5, 6. 
REGISTRATION. 

1. Registration in the County Registration Books has, since the en- 
actment of chapter 3021, Laws of Florida, A. D. 1877, (secs. 19 
and 20, p. 490, McC’s. Dig.,) been unnecessary to entitle an elec- 
tor of a city or town, who is duly registered in the Municipal 
Registration Books, to vote at a municipal election. Registra- 
tion in accordance with municipal regulations is sufficient for 
such purpose. Gooding, Ciiy Clerk, &c., vs. Brown, 437. 

REPEAL. See Constitutional Law, 2. 

REPLEVIN. See Conditional Sale, 7; Judgmert, 3; Pleading, Law, 3. 
REPUTATION. See Zvidence, 10, 11. 

RES ADJUDICATA. See Fugitive frem Justice, 6; Pleading, Law, 2. 

1. Fries obtained a judgment in a Justice’s Court against the 
County of Duval. The defendant appealed to the Circuit 
Court, which dismissed the appeal upon the ground that the 
‘¢ judgment was so defective in form as not to constitute a judg- 
ment.’’ Fries afterwards applied for and obtained an alternate 
writ of mandamus directed to the County Commissioners of said 
county, commanding them to show cause why they should not 
levy a tax to pay said judgment. To this writ the defendants 
made return that the matter in controversy was res adjudicata 
and setting forth the judgment of the Circuit Court above 
quoted: Held, That it was a good defence. Commissioners Du- 
val County vs. Fries, 303. 


RETURN. See Hvidence, 14. 
SCHOOL FUND. See Constitutional Law, 1. 
SEAL. See Fraud, Statute of, 1; Married Woman, 1, 2, 3. 
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STATUTE. See Abatement of Action, 1; Administrators and Execu- 
tors, 1; Assessment, 1, 2,3; Attachment, 3, 4, 5, 6, 7, 8, 9; 
Charge to Jury, 11; Color of Title, 1; Conditional Sale, 2, 3; 
Constitutional Law, 1, 2; Criminal Law, 8, 17, 21, 26, 43 ; Hject- 
ment, 6; Execution, 1, 2, 3; Firing Woods, 1,2; Occupying 
Claimant, 1; Pleading, Law, 9; Practice, Law, 9, 10, 11, 12, 
14, 15, 16; Public Instruction, Board of, 2; Taxes and Tax Ti- 
tles, 3; Witness, 1, 2, 3, 4. 

STATUTE OF FRAUDS. See Frauds, Statute of. 

STREET. See County Commissioners, 1, 

SUBSCRIBING WITNESS. See Frauds, Statute of, 1. 

SUNDAY. See Practice, 3. 

SURVEY. See Zvidence, 21. 

1. When the United States has sold and patented land according to 
the official plat of a previous survey, a subsequent survey mak- 
ing a different location of the land called for by the descriptive 
numbers in the patent does not affect the location of the land 
patented. Any sale made by the patentee or his successors 
either before or after the second survey, and describing. the land 
by numbers, is presumptively according to the original survey. 

TAXES AND TAX TITLES. See Assessment, 1, 2, 3, 4. 


1. When the ‘‘assessment roll describes the land assessed as frac- 
tional part of section 4, township 21, range 11, and the deed of 
the clerk is to fractional part of section 4, township 11, range 
21,°’ such deed is void. Grissom vs. Furman, Trustes, 581. 

2. A deed by the clerk to any other lands than those assessed, or ma- 
terially different therefrom, is a nullity. Id. 

3. Section 20, chapter 1887, Acts of 1872, which provides that a 
former owner or claimant of land sold for taxes shall not bring 
suit after the expiration of one year from the recording the tax 
deed to ‘‘ set aside a deed made in pursuance of any sale of lands 
for taxes,’’ or ‘‘against the grantee in such deed to recover pos- 
session of said lands,’’ does not prevent a suit by such former 
owner or claimant, after the lapse of a year, for the recovery of 
lands in a case where the calls in the deed of the clerk are ma- 
terially different from the lands described on the assessment roll, 
and sold by the collector. Carncross vs. Lykes, Executor, 587. 

4. In such a case the deed of the clerk is not ‘‘a deed made in pur- 
suance of a sale of lands for taxes,”’ nor is a suit against the 
grantee a suit to recover possession of lands sold for taxes. Id. 

5. Where the assessment roll described the land as ‘‘ blocks 10, 12, 

13 and 16,” a deed made by the clerk to “‘ blocks 10, 12 and 18 


732 INDEX. 


TAXES AND TAX TITLES.—( Continued.) 
in the town of Tampa, and according to the general map of said 
town,”’? is not a deed made in pursuance of a sale of land for 
taxes, and is void. Jd. 
TELEGRAM. See Draft, 9; Evidence, 7, 8. 
1. When a telegram is delivered to an operator, employed by a tele- 
graph company, for transmission and delivery to the person to 
whom it is addressed, and the consideration for said service is 


paid to and accepted by such operator, the law enjoins on such 
company prompt and skillful performance of their undertaking, 
Western Union Telegraph Company vs. Hyer Bros., 637. 

2. If-a telegraph company, to whom a telegram has been delivered, 
as above, fail to transmit or to deliver the same to the person to 
whom it is addressed, within a reasonable time, such company is 
responsible for such failure to the person injured, whether he 
be the sender or the person indicated in such telegram as the one 
to whom it was to be sent, for such damages as are proximate 
and reasonable and naturally result from such failure. Jd. 

3. It is no defence for said company, when sued for failure to trans- 
mit and deliver a telegram, as above, that the sender did not in- 
form them or their operator of its importance, when they fail to 
show that if they or their operator had received such informa- 
tion, it would in any respect have changed the method of its 
transmission, or the time in which it was to be sent, the agency 
employed, the price demanded therefor, or the degree o! skill 
used in its transmission. Jd. 

4. Nor is it any defence of said company that such message is in ci- 
pher or words, the meaning of which the operator does not 
know ; provided, such message is plainly written and the words 
therein are in the letters of the English alphabet. Jd. 

5. The appellees, ship brokers, residing in Penscala, having been en- 
gaged by a customer to charter a vess« sarry a cargo of lum- 
ber from Pensacola to the United Kingdom, sent a telegram to 
their correspondent in Barbadoes, makiny an offer for the charter 
of a vessel, the offer was accepted and a telegram sent appellees, 
which was received at the defendant company’s office in Pensa- 
cola the next day, but which was never delivered to appellees- 
Their correspondent in Barbadoes. as their agent, signed the 
usual charter party for appellees. Not receiving an answer to 


failed to 


at " 


their dispatch they told their customer that 


} 
t 
r 
A 


charter the vessel, whereupon he chartered anoth wo weeks 
afterwards the vessel came to Pensacola, as per the charter party 


signed by their agent in Barbadoes. They were compelled to re- 
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TELEGRAM.—( Continued.) 
charter it at a loss: Jfeld, That the telegraph company was re- 
sponsible to them for such loss and for their time and exertions 
in rechartering such vessel. Jd 

TENDER. See Mortgage, 5. 

TERM OF COURT. See Practice, 

TITLE. See Conditional Sale, 1; Ejectment, pel, 1; Land, 1; 

Mortgage, 1 


TRANSFER OF CAUSE. 


i. When acause is transferred, upon petition, from one Judicial Cir- 


cuit to another, it should appear in the petition or the order of 
transfer that the Judge of the Circuit in which such eause is 
pending is disqualified by reason of interest, or being a party, or 
on account of consanguinity or affinity to one of the parties to the 
suit. Williams vs. Robl:s, 95 

2. Unless one of the causes of disqualification properly appears in 


the record, order transferring the cause to another Cireuit 
lity, and the Judge of said Cireuit acquires n0 jurisdiction 

over it. ld. 
that a kinsman to a Judge of the Cireuit Court is inter- 
yme property which is involved in a suit before such 
such kinsman not being a party to said suit, does not dis- 


aquaily the Juage from hearing 


December 4th, 1862. Jd 
TRESPASSER 

TRUSTEE 

UNLAWFUL DETENTION. 
VENDEE. 

VENDOR. 


VERDICT. 


; 


the case under chapter 1327, acts 


VOIR DIRE. 
VOTES. See £! 
WAIVER. 
WASTE. 


onreves Tn oe ’ ' 
VITNESS. Ne. Criunwdl Law, yw. 


1. Underon tute, a party plaintiff suing the administrator of a 


deceased intestate, may make himself a witness to prove an in- 
denendent fact, not involving a ‘“‘ transaction or communication’’ 


with the deceased ; but he cannot be permitted to prove the sig- 
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WITNESS.—( Continued.) . 


nature of the deceased to a bill of sale which covers the transac- 
tion and through the proof of which he alone can recover in his 
action as plaintiff—more especially is this so when there is some 
conflict of evidence as to such signature. Holliday vs. McKinne 
153. 

2. The words ‘transactions or communications’’ as used in the 
statute embrace every variety of affairs which form the subjects 
of negotiations or actions between the parties, and include every 
method by which one can derive impressions from the conduct 
or language of the other. Id. 

3. A party to an action cannot be examined as a witness in his own 
behalf concerning ‘‘a transaction or communication,’”? had with 
a party deceased at the time of such examination, against the 
‘‘assignee’’ of the deceased person, although one jointly inter- 
ested with and represented by the deceased, yet not in fact par- 
ticipating in the transaction, still survive, unless such assignee be 
examined in his own behalf as to such transaction, or the testi- 
mony of the deceased person concerning it be given in evidence, 
Harris vs. Bank of Jacksonville et al., 501. 


4, H. P. R. & Bro. drew a bill of exchange upon J. A. H., addressed 
to J. A. H., Citra, Florida, and payable to their own order J. 
A. H. accepted it. The negotiations as to and resulting in the 
acceptance were between J. A. H. and C. F. R., a member of 
the partnership of H. P. R. & Bro., the other member of the 
firm, H. P. R., not in fact participating therein. H. P. R. & 

“Bro. endorsed the bill before its maturity to the Bank of Jack- 
sonville for value and without notice, and after this C. F. R. 
died. Ina suit in equity subsequently instituted by J. A. H., 
to compel the surrender of a draft which had been given by 
him to the bank in exchange for such bill of exchange, upon 
the ground that his acceptance, which he claimed was simply, 
** Accepted, James A. Harris,’’ had been materially altered 
by writing over it and across the face of the bill the words 
‘Payable at the Metropolitan National Bank, New York 
City,” Harris being under examination as a witness in his 
own behalf, offered to testify that the words ‘‘ Payable, &c.,”’ 
were added after he had accepted it and without his author- 
ity: Held, That though C. F. R. was not solely interested, 
but acted in behalf of a partner as well as himself, yet the 
acceptance was a transaction between J. A. H. and a person 
**deceased’’ at the time of such examination, as to the altera- 
tion of which J. A. H. could not, under the act of 1874, sec. 24, 
page 518, McC’s. Dig., testify in his own behalf against the 
. bank. Jd, 
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